

BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Pennsylvania-American Water 
:

A-2017-2606103

Company-Wastewater under Section 1329 of the 
:

Pennsylvania Public Utility Code, 66 Pa.C.S.
:

§ 1329, for approval of the use for ratemaking 
:

purposes of the lesser of the fair market value or the
:

negotiated purchase price of The Municipal 

:

Authority of the City of McKeesport’s assets related:

to its wastewater collection and treatment system 
:

and other related transactions.



:
PREHEARING ORDER
On May 24, 2017, Pennsylvania-American Water Company (PAWC or Company) filed an Application pursuant to Sections 1102 and 1329 of the Public Utility Code requesting, among other things, approval from the Pennsylvania Public Utility Commission (Commission) to issue certificates of public convenience to PAWC for the transfer to PAWC, by sale, of substantially all of The Municipal Authority of the City of McKeesport’s (MACM) assets, properties, and rights related to MACM’s wastewater collection and treatment system (the System) and to set the fair market value of the acquisition for rate-base ratemaking purposes.  The Commission accepted the filing of the Application as complete by Secretarial Letter dated June 14, 2017.  
Notice of the filing was published in the Pennsylvania Bulletin on June 24, 2017.  That Notice established the deadline for filing protests and petitions to intervene as July 10, 2017.  

The Commission’s Bureau of Investigation and Enforcement (I&E) entered its appearance on June 21, 2017.  The Office of Consumer Advocate (OCA) filed a protest on 
June 21, 2017.  On June 28, 2017, the City of McKeesport (City) and MACM each filed a petition to intervene.  

On June 23, 2017, Deputy Chief Administrative Law Judge Mark A. Hoyer issued a Prehearing Conference Order scheduling a prehearing conference for Thursday, July 13, 2017 at 10:00 a.m., modifying the Commission’s procedures for formal discovery, and directing the parties to provide prehearing memoranda by July 12, 2017.  On June 26, 2017, notice of the prehearing conference was mailed.  
On June 26, 2017, PAWC filed a Petition for Protective Order.  

The prehearing conference was held as scheduled on July 13, 2017.  PAWC, I&E, OCA, the City and MACM each filed a prehearing memorandum and were represented at the conference.  This Prehearing Order memorializes the matters decided and agreed upon by the parties attending the conference.    
Litigation Schedule


The parties agree upon the following litigation schedule:

	Date
	Event


	July 17, 2017
	Service of Non-Company Direct Testimony

	July 26, 2017 by 2:00 p.m.
	Service of Rebuttal Testimony

	August 2, 2017 by noon
	Service of Surrebuttal Testimony

	August 3-4, 2017
	Evidentiary Hearings in Harrisburg (Oral Rejoinder)

	August 22, 2017
	Main Briefs

	September 1, 2017
	Reply Briefs


The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa.Code § 5.412 and § 5.412a.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the parties and the presiding Administrative Law Judges (ALJs).  The parties at the prehearing conference and the presiding ALJs agreed to accept electronic service of such material,
 so long as the subject email is received by the date due, and provided the email is followed the next business day by sending a hard copy of the same material via first-class mail postage prepaid to the parties designated on the Service List or by express mail service.  The email addresses of the presiding ALJs are as follows:  mhoyer@pa.gov; malong@pa.gov.  
Hearings will begin promptly at 10:00 a.m. each day.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings.
Petitions to Intervene
The petitions to intervene filed by the City and MACM are hereby granted.

Parties and Service List


PAWC, I&E, OCA, the City and MACM are parties to this proceeding.  
Public Input Hearings


At present, no public input hearings are scheduled and no party has requested a public input hearing.  
Issues



In their respective prehearing memoranda, the parties identified various issues they may wish to pursue.  The reader is directed to these documents to review a recitation of these issues.  Additional issues may arise as the discovery process unfolds.
Discovery



The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The parties must not send the presiding ALJs discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the presiding ALJs will contact the parties and direct them to pursue informal discovery.



The Prehearing Conference Order modified the Commission’s procedures for formal discovery.  The parties agreed to further modify the Commission’s procedures for formal discovery.  The requested further modifications are hereby granted.  The following further modified discovery rules apply to this case:
1. Answers to written interrogatories shall be served in-hand within five (5) calendar days of service.  
2. Objections to interrogatories shall be communicated orally within two (2) calendar days and in writing within three (3) calendar days of service of the interrogatories.  
3. Motions to dismiss objections and/or direct the answering of interrogatories shall be filed within two (2) calendar days of service of the written objections.
4. Answers to motions to dismiss objections and/or direct the answering of interrogatories shall be filed within two (2) calendar days of service of such motions.
5.
Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within five (5) calendar days.
6.
Requests for admissions will be deemed admitted unless answered or denied within three (3) calendar days of service.  

7.
Discovery and all discovery-related pleadings, such as objections, motions, or answers, served after 12:00 noon on a Friday or after 12:00 noon the day before a holiday recognized by the Commission will be deemed to have been served on the following business day for purposes of tracking due dates.

8.
The parties are directed to make every reasonable effort to comply with the discovery response times set forth in this order.  In those instances when compliance is not possible, despite a party’s best efforts, the responding party shall so advise and the parties shall work together to address the requests and responses on a timely basis.  

9.
These discovery rule modifications are for the limited purpose of this proceeding and should not be viewed as binding, or otherwise limiting, upon positions taken by the parties in any other proceeding.  
Settlement and Stipulations


The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231(a).  If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination


Friendly cross-examination or cumulative cross-examination during hearings will not be permitted.  52 Pa.Code §§ 5.76 & 5.243.
Briefs and Reply Briefs


The parties must comply with 52 Pa.Code §§ 5.501, et seq., regarding the preparation and filing of briefs.  Briefs must include proposed findings of fact with citations to the record, proposed conclusions of law and proposed ordering paragraphs.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the parties shall submit to the presiding ALJs one hard copy of their briefs and one copy by email.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2010 format or in an earlier version of this software application.  If in doubt, please call the office of the presiding ALJs for clarification.


A common brief outline, agreed to by the parties on the last day of hearing, shall be followed by all parties submitting briefs.  Additionally, the parties are encouraged to develop a common issue outline for grouping proposed findings of fact by issue.  



Modification


Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.







Mark A. Hoyer







Deputy Chief Administrative Law Judge







____________________________________
Date:  July 13, 2017




Mary D. Long








Administrative Law Judge
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