BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: Application of Norfolk Southern
Railway Company for approval to recon-
struct the Crossing of the North Ave-
nue/Brighton Road Bridge crossing above
its tracks in the City of Pittsburgh, Alleghe-
ny County (DOT No. 507450B}), and for an
exemption From the Commission’s over-
head clearances regulations.

Docket No. A-2018-3006432

T g T T S L i

PROTEST OF THE CITY OF PITTSBURGH

AND NOW, comes the City of Pittsburgh (“Protestant”) by and through its undersigned counsel
and files this Protest to the above-captioned application for certain actions concerning the North Ave-
nue/Brighton Road Bridge as set forth therein (“Application™). In support, the City respectfully repre-
sents:

1. The name and address of Protestant is the City of Pittsburgh (“City™), Room 313 City-County
Building, 414 Grant Street, Pittsburgh, Pennsylvania 15219,

2. The name and address of Petitioner’s attorney is Anthony Bilan, Assistant Solicitor, Room
314, City-County Building, 414 Grant Street, Pittsburgh, Pennsylvania 15219.

3. On December 7, 2018, Norfolk Southern (“Applicant”) filed the above captioned Application,
attached hereto as Exhibit “1”, with this Commission seeking approval to reconstruct North Ave-
nue/Brighton Road Bridge in the City of Pittsburgh and seeking an exemption from the Commission’s
overhead clearances regulations.

4. Pursuant to the Application, Applicant has presented 30% preliminary construction plans and
proposes to reconstruct the North Avenue/Brighton Road Bridge at its initial cost and expense in ac-

cordance with these plans.



5. Applicant cites the “public safety issues from the deteriorating condition” of the bridge as jus-
tification for their proposed actions in the Application.

6. Applicant further requests that after completion of the bridge repairs, Protestant be assigned
future maintenance responsibility for the bridge substructure, superstructure, and roadway paving and
sidewalks on the bridge and its approaches.

7. Protestant protests Applicant’s arrangement of responsibilities, Applicant’s negative character-
ization of the North Avenue/Brighton Road Bridge’s condition, and the content of Applicant’s plans.

8. Under Applicant’s arrangement of responsibilities, Applicant seeks to unilaterally provide the
construction plans and carry out the bridge repair, but then have maintenance responsibilities assigned to
the Protestant. Applicant likewise seeks to disclaim any ownership of the new bridge structure.
Protestant protests this arrangement,.

8. Protestant also notes that Applicant’s arrangement is inconsistent with available information
on the assignment of responsibilities. The Application notes that pursuant to a 1929 Agreement, the
Pennsylvania Railroad Company accepted ownership of the new bridge along with maintenance of the
reconstructed bridge at its cost, exclusive of the roadway surface.

9. PennDOT’s Bridge Management System currently notes that the North Avenue/Brighton Road
Bridge cites the “Railroad” as both owner of the bridge and as maintaining the entire structure exclusive
of the road, as indicated in the attached Exhibit “2”.

10. Pursuant to the Commission’s Opinion and Order entered October 26, 2010, Protestant is the
party charged by the Commission with the responsibility to advance construction plans and conduct the
repair work at its initial cost and expense.

11. Applicant justifies their preferred arrangement due to “public safety issues from the deterio-
rating condition of the bridge.”

12. However, Protestant notes that there are no current immediate emergency maintenance items



indicated by the Pennsylvania Department of Transportation with respect to the North Avenue/Brighton
Road Bridge and any previous issues were mitigated by Protestant.

13. Finally, Applicant’s 30% plans do not adequately address the particular issues associated
with this site or the needs of the community at-large. Applicant should not be permitted to proceed using
these plans and Protestant protests acceptance of any maintenance responsibilities or ownership of a
structure built by these plans.

14. The site in question is squarely in an urban residential area alongside vehicular and pedestri-
an traffic and adjacent to or within sites of historical, recreational, and conservational significance.
Protestant has concluded that Applicant’s 30% plans would be disruptive to the residential and multi-
model fabric of the site.

15. Any construction plans for the site must conform to characteristics sufficiently protective of
the health, safety and welfare of the community, including but not limited to the following:

A. Existing roadway and sidewalk profile grade and elevation must be maintained;
B. City street right-of-way and cart way dimensions must be maintained;
C. All improvements must be made within the existing right-of-way;
D. Sidewalks must be at grade with the roadway, a retaining wall between the sidewalk
and street is not acceptable;
D. Sidewalks must be continuous, bifurcated sidewalks are not acceptable;
E. Any new structure must be supported by new abutments;
F. All right-of-way stormwater must flow to the street;
G. Stormwater inlets must be at gutter line and all inlets must be within the cart way of
the street.
Applicant’s plans do not conform to these specifications.

16. Protestant specifically notes that Applicant’s proposed raising of the North Avenue/Brighton



Road Bridge would disrupt the existing roadway and sidewalk profile grade and elevation. The Pennsyl-

vania Commonwealth Court addressed other detriments to the area of a proposed bridge raising;

“Just because the PUC under its own regulations is required to impose an overhead clearance of
22 feet unless the railroad seeks an exemption does not necessarily mean that the Bridges have to be re-
constructed to achieve that height clearance because that goal could also be achieved by lowering the
tracks. There is no dispute that the site is historical in nature in that it was created at the time of the
Revolutionary War. If the Bridges are raised, that will have a severe impact on the park due to longer
and higher street approaches to the Bridges and that could impact its historic nature. It is also undisputed
that the park is an important recreational asset that could also be undermined by the increased height of
the Bridges. One or both of those concerns seemed to have been taken into consideration by placing the
railroad line in a cut so as not to visually impact the park when the line was constructed. Also, the PUC
is constitutionally required to take those concerns into consideration under Article I, Section 27 of the
Pennsylvania Constitution which declares the people's right to the preservation of the natural, scenic,
historical and esthetic values of the environment and further provides that the public natural resources
are the common property of all the people.

Norfolk Southern Railway Co. v. Pa Public Utility Comm., 870 A.2d 942, 951 (2005) (emphasis added).
Potential construction plans must satisfactorily address any potential impacts to the historical and recrea-
tional character of the area.

17. Protestant reserves the right to raise further arguments or respond to other parties as the pro-

ceedings develop.

RESPECTFULLY SUBMITTED,

By: o, /ht.,

Anthony Bilan
Counsel for the City of Pittsburgh




EXHIBIT 1



Nauman Smith

Attorneys Al Law

Please Reply to: Benjamin C. Dunlap, Jr.
P. O. Box 840 E-mail: bdunlapjr@unssh.com
Harrisburg, PA 17108-0840 Telephone Extension: 121

December 7, 2018

VIA ELECTRONIC FILING
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P. O. Box 3265

Harrisburg, PA 17105-3265

RE: Application of Norfolk Southern Railway Company for approval to reconstruct the
crossing of the North Avenue/Brighton Road bridge crossing above its tracks in the
City of Pittsburgh, Allegheny County (DOT No. 507450B), and for an exemption
from the Commission’s overhead clearance regulations
Docket No. A-2018-

Dear Secretary Chiavetta:
Enclosed for filing please find Norfolk Southern Railway Company’s Application to

reconstruct the public rail-highway crossing as outlined above. Copies of the Application have
been served upon all interested parties as indicated on the included Certificate of Service.

Thank you for your attention to this filing request.
Sincerely yours,

o ;]2’;—74‘:——-\ (’ (—:’—”'-/f:%ﬂ ./

Benjamin C. Dunlap, Jr.

BCDjr/lp
Enclosures
cc:  per Centificate of Service

Supertor anatysis. Efflective solutions. Since 1871.
Nauman Smith Shissler & Hall, LLP « 200 North 3rd Street, 18th Floor « Harrisburg, PA 17101 » 717.236.3010 = [ax: 717.234.1025 » www.nssh.com




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway
Company for approval to reconstruct the
crossing of the North Avenue/Brighton ¢ Docket No. A-2018-
Road bridge crossing abaove its tracks in S
the City of Pittsburgh, Allegheny County :  Filed Electronically
(DOT No. 507450B), and for an exemption
from the Commission’s overhead :
clearance regulations :
To the Pennsylvania Public Utility Commission:

Norfolk Southern Railway Company (“Norfolk Southern™), by and through its attorneys,
NAUMAN, SMITH, SHISSLER & HALL, LLP, hereby files this Application to reconstruct the
public rail-hishway crossing where North Avenue/Brighton Road (“DOT #507450B”) crosses
above its tracks in the City of Pittsburgh, Allegheny County, Pennsylvania (“North Avenue
Bridge™), and for a clearance exemption in connection therewith, pursvant to the provisions of 66
Pa.C.S. § 2702 and 52 Pa. Code §§5.13(a) and 33.127(b), based upon the following;:

1. The name and address of Applicant is Norfolk Southern Railway Company, Shawn
Starling, P.E., Senior Engineer Public Improvements, 1200 Peachtree Street, N.E., Atlanta,
Georgia 30309.

2. The name and address of the attorney for the Applicant is Benjamin C. Duniap, Jr.,,
Esquire, Nauman, Smith, Shissler & Hall, LLP, 200 North Third Street, 18® Floor, P.O. Box 840,
Harrisburg, Pennsylvania 17108-0840.

3. The Applicant is a Virginia corporation authorized to transact business in the

Commonwealth of Pennsylvania. The Applicant is a freight railroad engaged in the business of



the transportation of property and makes this application pursuant to 66 Pa.C.S. §2702 and 52 Pa.
Code § 5.13(a).

4. Norfolk Southern proposes to reconstruct the existing North Avenue Bridge
structure, pursuant to the 30% preliminary plans attached hereto as Exhibit “A”.

5. The North Avenue Bridge crossing is located at milepost PC-1.60 on Norfolk
Southern’s Pittsburgh Line. A map of the project’s location is attached hereto as Exhibit “B”.

6. The North Avenue Bridge was originally constructed in 1901 by the Pennsylvania
R'ailroad Company (*PRR"). It was reconstructed pursuant to a 1929 Agreement between the
PRR and the City of Pittsburgh (“City”™), as approved by the Pennsylvania Public Service
Commission (“PSC”) on June 10, 1929, in a Certificate of Public Convenience at Docket No. A-
20911-1929,

7. Pursuant to the 1929 Agreement, the PRR accepted ownership of the new bridge.
The PRR also accepted maintenance of the reconstructed bridge at its cost, exclusive of the
roadway surface.

8. On November 4, 2002, the City filed an Application at Docket No. A-00119379,
seeking approval for the alteration of the North Avenue Bridge, along with crossings at Ridge
Avenue and West Ohio Street in the City.

9. Following a hearing, the issuance of an Opinion and Order entered July 26, 2004,
and appeal to the Commonwealth Court resulting in a remand to the Commission, the City filed
an Amended Application on May 11, 2006. This Amended Application still sought approval to
alter the North Avenue Bridge, to provide necessary structural repairs, but now sought to abolish
the Ridge Avenue crossing and reconstruct the West Ohio Street crossing, instead of merely

altering the latter two bridges.

(18]



10.  Following additional proceedings before the Commission, it issued an Order
entered August 21, 2006, adopling the Recommended Decision Upon Remand at Docket No. A-
00119379, ordering the City, at its initial cost and expense, within thirty-one (31) months from the
date of issuance of the Opinion and Order, to prepare and submit a set of detailed construction
plans, inter alia:

(c) for the repair of the structure carrying North Avenue and
Brighton Road over the tracks operated by Norfolk Southern
Corporation in the City of Pittsburgh; the said repairs to include, but
not be limited to, repairs to the north end of the west girder and to
floor beam No. 29 and the reconstruction of the sidewalks; the said
structure to maintain a clearance of not less than 22-feet above the
track bed and otherwise conform to present day design standards and

to be capable of carrying existing legal loads.

See Opinion and Order entered August 21, 2006, attached hereto as Exhibit “C”, at ordering
paragraph 5(c).

11, Pursuant to ordering paragraph 7 of the Opinion and Order entered August 21,
2006, all repair work for the North Avenue Bridge was to be completed within two (2) years from
the date of entry of the Commission’s Order approving the plans.

12.  The City and Norfolk Southern thercafter submitted a Joint Motion for Clarification
of the Opinion and Order entered August 21, 2006, regarding maintenance of existing clearances
at the North Avenue Bridge following repairs. The Commission entered a new Opinion and
Order on October 26, 2010, attached hereto as Exhibit “D”, which denied the Joint Motion and set
new requirements that the City prepare final construction plans within thirty-one (31) months from
the date of entry of the new Opinion and Order and complete the repair work within two (2) years
from the date of entry of the Commission’s Order approving the plans.

13, The City has not filed plans for repairs to the North Avenue Bridge since the entry

of the Commission’s Opinion and Order on October 26, 2010.



14, Norfolk Southern is concerned about the current safety of the bridge, with the City
neglecting to make the ordered repairs to the bridge in the eight years since the Commission’s
most recent Order,

15.  Norfolk Southern is currently in the midst of the final segment of a series of
clearance projects, including the North Avenue Bridge project, necessary to provide adequate
overhead clearances on its Pittsburgh Line to accommodate double-stack container traffic.

16,  Concurrent with the filing of the City’s original Application on November 4, 2002,
to alter the bridges, the City filed a separate Application at Docket No. A-00119738 for leave to
continue existing prior overhead clearances of 19 feet over Norfolk Southern’s tracks at the three
bridges, to which Norfolk Southern protested. In the Commonwealth Court’s decision in Norfolk

Southern Raijlway Co, v, Pa Public Utility Comm., 870 A.2d 942 (2005), the Court held that only

the railroad could seek an exemption from the Commission’s clearance regulations pursuant to 52
Pa, Code §33.127(b). This requirement was reiterated in the Commission’s Opinion and Order
entered October 26, 2010, attached hereto as Exhibit “D”, which denied the parties’ Joint Motion
for Clarification in part because it did not consider the Joint Motion as a carrier request for a
clearance exemption.

17. Norfolk Southern requests an exemption from the Commission’s clearance
regulations at 52 Pa. Code § 33.121(a)} to provide a vertical overhead clearance of 21* 4™ at the
subject crossing, pursuant to 52 Pa. Code § 33.127(b).

18.  The Commission regulated clearance of 22 feet is not practically feasible at this
location due to the presence of buildings and other existing constraints near the crossing that cannot

be adjusted.



19.  Norfolk Southern agrees to reconstruct the North Avenue Bridge initially at its cost
and expense, subject to funding from the Pennsylvania Department of Transportation
(“PennDOT™) for a portion of these costs, with such funding subject to PennDOT’s procedures for
similar projects.

20.  Norfolk Southern has been in negotiations with the City over the parameters of the
bridge reconstruction but has been unable to reach agreement on plan specifications.

21. Norfolk Southern proposes to submit final construction plans for review and
approval by October 31, 2019, and to complete the bridge reconstruction work within 24 months
of approval of those plans.

22, The reconstruction schedule proposed by Norfolk Southern is dependent upon the
timing to obtain environmental permits and approvals, if any, that may be necessary in connection
with the project.

23.  Following completion of the bridge reconstruction, Norfolk Southern requests that
the City be assigned future maintenance responsibility for the bridge substructure, superstructure,
and the roadway paving and sidewalks on the bridge and its approaches.

24, Norfolk Southern disclaims any ownership of the new bridge structure.

25. A list of all persons, parties and entities concerned in and potentially affected by
the proposed project is attached hereto as Exhibit “E”.

26.  Dueto the public safety issues from the deteriorating condition of the North Avenue
Bridge, the City’s failure to comply with the Commission’s prior Orders on bridge alterations, and
the ongoing clearance project, Norfolk Southern requests that this matter be handled on an

expedited basis.



WHEREFORE, Norfolk Southern Railway Company respectfully requests this Honorable

Commission lo approve its Application for the reconstruction of the North Avenue/Brighton Road

Bridge in the City of Pittsburgh, Allegheny County, Pennsylvania, and to handle such matter on

an expedited schedule,

Date: December 7, 2018

Respectfully submitted,

NAUMAN, SMITH, SHISSLER & HALL, LLP

Benjamm C. Dunhp, Jr., Esquire /
Supreme Court I.D. No. 66283

200 N. 3" Sireet, 18" Floor, P. O. Box 840
Harrisburg, PA 17108-0840

Telephone: (717) 236-3010

Facsimile: (717)234-1925

Counsel for Norfolk Southern Railway Company




VERIFICATION

I, Kevin G. Hauschildt, Chief Engineer - Bridges, Norfolk Southem Corporation, do state
that I am authorized to make this statement on behalf of Norfolk Southern Railway Company and
verify that [ have read the attached Application and that the within information is true and correct
to the best of my knowledge, information and betief. To the extent that the contents of the
Application are that of counsel, Verifier has relied upon counsel in making this verification. This
verification is made subject to the penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification

" to authorities.

,:;"-“—4 (7% ‘*'"ﬁ%

Kevin G. Hauschildt

Date: December 7, 2018



EXHIBIT A
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Pennsylvania Ave & Brighton Rd to W Norlh Ave & Brighton Rd Directions - MapQuest
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EXHIBIT C



PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held August 17, 2006

Commissioners Present:

Wendell F. Holland, Chairman
James H. Cawley, Vice Chairman
Bill Shane

Kim Pizzingrilli

Terrance J. Fitzpatrick

Application of the City of Pittsburgh for

approval of the alteration of the railroad

crossings at Ridge Avenue, West Ohio Street,

and North Avenue and Brighton Road Bridges A-00119379
which carry said Streets above the tracks

operated by Norfolk Southern Corporation

in the City of Pittsburgh, Allegheny County;

as amended by the City of Pittsburgh to

request approval of the abolition of the railroad

crossing at Ridge Avenue

ORDER

BY THE COMMISSION:

We adopt as our action the Recommended Decision Upon Remand of
Administrative Law Judge Larry Gesoff dated July 10, 2006;

THEREFORE,

IT IS ORDERED:

1. That the Application of the City of Pittsburgh at Docket No. A-00119379
for approval of the alteration of the railroad crossings at Ridge Avenue, West Ohio Street, and
North Avenue and Brighton Road Bridges which carry said Streets above the tracks operated by
Norfolk Southern Corporation in the City of Pittsburgh, Allegheny County; as amended by the



City of Pittsburgh to request approval of the abolition of the railroad crossing at Ridge Avenue
by removing the structure carrying Ridge Avenue above the tracks operated by Norfolk Southern
Corporation in the City of Pittsburgh, Allegheny County, is approved

2. That the City of Pittsburgh, at its initial cost and expense, within twenty-
one (21) months from the date of entry of the Opinion and Order, furnish ali material and do all
work necessary to prepare and submit to the Commission for approval and to all parties of record
for examination, a set of preliminary design drawings for the removal of the structure carrying
Ridge Avenue over the tracks operated by Norfolk Southern Corporation in the City of
Pittsburgh and for the abolition of the Ridge Avenue crossing.

3. That the City of Pittsburgh, at its initial cost and expense, within twenty-
one (21) months from the date of entry of the Opinion and Order, furnish all material and do all
work necessary to prepare and submit to the Commission for approval, and to all parties of
record for examination, a set of preliminary design plans for the replacement of the structure
carrying West Ohio Street over the tracks operated by Norfolk Southern Corporation in the City
of Pittsburgh, the said new siructure to maintain a clearance of not less than 22-feet above the
track bed and otherwise conform to present day design standards and to be capable of carrying
existing legal loads.

4, That the City of Pittsburgh, at its initial cost and expense, within twenty-
one (21) months from the date of entry of the Opinion and Order, furnish all material and do all
work necessary to prepare and submit to the Commission for approval, and to all parties of
record for examination, a set of preliminary design plans for the repair of the structure carrying
North Avenue and Brighton Road over the tracks operated by Norfolk Southern Corporation in
the City of Pittsburgh; the said repairs to include, but not be limited to, repairs to the north end of
the west girder and to floor beam No. 29 and the reconstruction of the sidewalks; the said
structure to maintain a clearance of not less than 22-feet above the track bed and otherwise
conform to present day design standards and to be capable of carrying existing legal loads.

5. That the City of Pittsburgh, at its initial cost and expense, within thirty-
one (31) months from the date of issuance of the Opinion and Order, furnish all material and do
all work necessary to prepare and submit to the Commission for approval, and to all parties of
record for examination, a set of detailed construction plans:

(a) for the removal of the structure carrying Ridge Avenue over the tracks
operated by Norfolk Southern Corporation in the City of Pittsburgh and
for the abolition of the Ridge Avenue crossing;

(b) for the replacement of the structure carrying West Ohio Street over the
tracks operated by Norfolk Southern Corporation in the City of Pittsburgh,
the said new structure to maintain a clearance of not less than 22-feet
above the track bed and otherwise conform to present day design
standards and to be capable of carrying existing legal loads; and



(c) for the repair of the structure carrying North Avenue and Brighton
Road over the tracks operated by Norfolk Southern Corporation in the
City of Pittsburgh,; the said repairs to include, but not be limited to, repairs
to the north end of the west girder and to floor beam No. 29 and the
reconstruction of the sidewalks; the said structure to maintain a clearance
of not less than 22-feet above the track bed and otherwise conform to
present day design standards and to be capable of carrying existing legal
loads.

6. That the detailed construction plans referred to in paragraph five of this
order shall take into consideration the historic and aesthetic nature of the Allegheny Commons
Park and the recreational activities conducted therein.

7. That upon notification of Commission approval of the detailed
construction plans referred to in paragraph five of the Opinion and Order, the City of Pittsburgh,
at its initial cost and expense, within two (2) years from the date of entry of the Commission’s
Order approving of the plans, furnish all material and do all work necessary to complete the
work ordered herein in a manner satisfactory to this Commission, and that, on or before the said
two (2) year period expires, the City of Pittsburgh report to this Commission the date of actual
completion of the work.

8. That the City of Pittsburgh notify all parties of record in writing of the
aclual date when work will be started at least ten (10) days before the actual start of work on the
projects,

9. That the City of Pittsburgh, Norfolk Southern Corporation, and the non-
carrier utilities involved cooperate with each other so that the operation or facilities of any of the
parties will not be endangered or unnecessarily impeded.

10.  That while the projects ordered herein are being carried out over, across
and adjacent to its tracks, Norfolk Southern Corporation cooperate with the City of Pittsburgh
and conduct its operations in the vicinity of the crossing in a safe and controlled manner.

1. That Norfolk Southern Corporation, at its initial cost and expense, furnish
all material and do all work necessary to make any other adjustments to its facilities required as a
result of the construction of this improvement.

12. That Norfolk Southern Corporation, at its initial cost and expense, furnish
and maintain any watchers, flaggers, construction inspectors and engineering services as deered
necessary by Norfolk Southem Corporation to protect its operations and facilities while the
improvement is being constructed over, across and adjacent to its track.

13. That the non-carrier utilities involved, if any, at their initial cost and
expense, provide all materials and perform all work necessary to alter or relocate its facilities as
necessary to accommodate construction of the work herein ordered.

L



14, That the City of Pittsburgh, at its initial cost and expense, furnish all
material and do all work necessary to establish, mark and maintain suitable detours in
accordance with the Manual on Uniform Traffic Control Devices, if necessary, for the vehicular
traffic desiring to use the crossings during the time the crossings are being repaired.

15.  That the City of Pittsburgh, at its initial cost and expense, furnish all
material and do all work necessary to erect and maintain substantial permanent barricades on
both highway approaches to the crossings to safely prevent vehicular traffic from using or
attempting to use the crossings; and, if necessary, to erect and maintain “ROAD CLOSED” signs
on both highway approach barricades and any other permanent type signs and reflectors as
required in the Manual of Uniform Traffic Control Devices.

16.  That pending completion of the projects ordered herein, the City of
Pittsburgh, at its sole cost and expense, furnish all material and do al] work necessary to maintain
the roadways and sidewalks on the bridges in a safe and satisfactory condition.

17.  That pending completion of the projects ordered herein, Norfolk Southern
Corporation, at its sole cost and expense, furnish all material and do all work necessary to
maintain the substructures, necessary supports and superstructures of the structures which are the
subject of this proceeding in a safe and satisfactory condition.

18.  That the existing crossing, above grade, carrying Ridge Avenue over the
tracks operated by Norfolk Southern Corporation in the City of Pittsburgh, Allegheny County is
abolished upon completion of the work ordered in paragraph number 5 of the Opinion and Order.

19.  That after the City of Pittsburgh reports to this Commission the date of
actual completion of the work, a further hearing be held for the purpose of allocating the costs of
the projects among the parties and of allocating further maintenance responsibilities.

20.  That this order, insofar as it imposes any costs on any of the parties, is
without prejudice to any party’s right to recover all or part of such costs incurred from others in
accordance with any lawful agreement.

BY THE COMMISSION,

James J. McNulty
Secretary

(SEAL)
ORDER ADOPTED: August 17, 2006

ORDER ENTERED: August 21, 2006
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held October 21, 2010

Commissioners Present:

James H. Cawley, Chairman
Tyrone I. Christy, Vice Chairman
John F. Coleman, Jr.

Wayne E. Gardner

Robert F. Powelson

Application of the City of Pittsburgh for A-00119379
approval of the alteration of the railroad

crossings at Ridge Avenue, West Ohio Street,

and North Avenue and Brighton Road Bridges

which carry said Streets above the tracks

operated by Norfolk Southern Corporation in

the City of Pittsburgh, Allegheny County; as

amended by the City of Pittsburgh to request

approval of the abolition of the railroad

crossing at Ridge Avenue

OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition is the Joint
Motion of the City of Pittsburgh (City) and Norfolk Southern Railway Company (Norfolk
Southern, together with the City, Joint Parties) for Clarification of the Commission’s
Order (Motion), filed on September 5, 2006. The Motion refers to the Order entered
herein on August 21, 2006 (2006 Order), relative to the above-captioned proceedings.

No response to the Motion has been filed.



In response to our Secretarial Letter issued September 7, 2010, the City
filed, on behalf of itself and Norfolk Southern, a Supplement to the Motion (Supplement)
on September 21, 2010. On October 14, 2010, the City also filed a Correction to the
Supplement.

History of the Proceedings

The subject of this proceeding is the diéposition of three rail-highway
crossings located in the North Side section of the City. Individually, the crossings are the
Ridge Avenue crossing, the West Ohio Street crossing, and the North Avenue and
Brighton crossing (the North Avenue crossing). Bridges at the crossings cross over

railroad tracks owned by Pennsylvania Lines, LLC, and operated by Norfolk Southern.

On November 4, 2002, the City filed the above-captioned Application
seeking approval of the alteration of the bridges at the Ridge Avenue, West Ohio Street,
and North Avenue crossings. At the same time, the City filed an Application, at Docket
No. A-00119738, for leave to continue the existing prior overhead clearance of nineteen
feet for the three bridges over tracks operated by Norfolk Southern in the City. Two of
the bridges are in a historic district and the third is contiguous to the historic district. On
December 23, 2002, Norfolk Southern filed a Protest to the Applications and on
January 22, 2003, the Pennsylvania Department of Transportation (PennDOT) filed an
Answer to the Protest.

The City asserted that the bridges needed to be repaired, rehabilitated or
replaced. The Application at Docket No. A-00119379 sought the approval and cost

allocation by the Commission for the repair, rehabilitation or replacement of each bridge.



Norfolk Southern challenged the Commission’s jurisdiction, and also
opposed the City’s request for continuation of the prior vertical clearance of nineteen

feet. Certain utilities have facilities over or alongside Norfolk Southern’s tracks.

Administrative Law Judge (ALJ) Larry Gesoff issued a Recommended
Decision (R.D.) on August 13, 2003, recommending, among other things, that the
Application at Docket No, A-00119378 be dismissed as moot because the City had no
standing to request an exemption from the twenty-two foot clearance requirements
because the City is not a “carrier” under Section 33.1 of our Regulations, 52 Pa. Code
§ 33.1. Additionally, the ALT noted the Commission’s broad authority to consider
clearances in its review of a proposed project. The ALJ also recommended that the
Application of the City at Docket No. A-00119379 be approved. R.D. at 24-25.

On September 2, 2003, Norfolk Southern filed Exceptions to the
Recommended Decision. On September 11, 2003, the City filed Reply Exceptions.

By Opinion and Order entered July 26, 2004 (July 2004 Order), the
Commission dismissed the Application at Docket No. A-00119738 as moot. The
Commission ruled that the twenty-two foot clearance requirements found in its
regulations at 52 Pa. Code § 33.121 do not apply because the City’s work is within the
scope permitted by 52 Pa. Code § 33.128(b) (“this subchapter does not apply to repairs,
renewals, maintenance . . . in substantially the same location and within the general plan of
existing installations if existing clearances are not reduced”). In addition, the Commission
noted that 52 Pa. Code § 33.128(c) states that this section shall not be construed as limiting

the authority or jurisdiction of the Commission.

The July 2004 Order also approved the Application at Docket No.
A-00119739, dismissed the Protest of Norfolk Southern, and directed the City to do the
following: (1) submit detailed construction plans for the replacement of the structures



carrying Ridge Avenue and West Ohio Street over the tracks operated by Norfolk Southern
at the existing clearance; (2) submit detailed construction plans for the repair of the structure
carrying North Avenue and Brighton Road over the tracks operated by Norfolk Southern at
the existing clearance; and (3) upon approval of the plans, to complete the work called for
and to notify the Commission of the date of the completion of the work. The July 2004
Order concluded with the direction that a further hearing be held for the purpose of
allocating the costs of the projects among the parties and of allocating further maintenance

responsibilities.

Norfolk Southern appealed the Commission’s July 2004 Order to the
Pennsylvania Commonwealth Court. On February 25, 2005, the Commonwealth Court
issued an Order holding that the Commission’s Regulation at 52 Pa. Code § 33.121
(requiring twenty-two foot clearances) applies because 52 Pa. Code § 33.128(c) pertains
only to Section 33.128, not to the entire Subchapter C. Norfolk Southern Railway Company
v. Pa. PUC, 870 A.2d 942 (Pa. Cmwlth. 2005). The Commonwealth Court vacated the
Commission’s July 2004 Order and remanded the case to the Commission for the purpose

of determining how the twenty-two foot clearance will be achieved.

On December 1, 2005, the Supreme Court of Pennsylvania denied the
Commission’s petition for allowance of appeal from the Order of the Commonwealth

Court.

The Commission held an initial Prehearing Conference on February 15,

2006, and a second Prehearing Conference on May 17, 2006.

On May 11, 2006, the City filed an Amended Application, withdrawing its
Application with respect to the alteration of the Ridge Avenue bridge and seeking
Commission authority to remove the existing bridge and to abolish the Ridge Avenue

crossing. During the Prehearing Conference, the City stated that, in addition to seeking






