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 Pursuant to Section 5.302(b) of the Pennsylvania Public Utility Commission’s 

(Commission) Regulations regarding Interlocutory Review, 52 Pa. Code Section 5.302(b), the 

Office of Consumer Advocate (OCA) provides the following Brief in Opposition to the Petition 

of Transource Pennsylvania, LLC (Transource, or Transource PA or Company) for Interlocutory 

Review and Answer to a Material Question (Petition) in the above-captioned proceeding.   

 On February 1, 2019, Transource filed its Petition seeking review of the following material 

questions: 

Whether the ALJs erred by striking Transource PA’s rebuttal testimony regarding 
the Project’s reliability benefits, thereby violating 66 Pa. C.S. § 332(c) and denying 
Transource PA due process of law. 

Whether the ALJs’ error unreasonably prevents the development of a full and 
complete record and denies the PUC access to the most recent available information 
in determining the need for this transmission project. 

Petition at ¶ 4-5. 

The OCA submits that the Commission should answer the material questions in the 

negative. The Administrative Law Judges (ALJs) correctly determined that rebuttal testimony 

regarding potential future reliability violations was not in accordance with Section 5.243(e) of the 

Commission’s Regulations, 52 Pa. Code Section 5.243(e). Moreover, Transource’s due process 

rights were not infringed because the ALJs correctly found that Transource had knowledge of this 

information months before it submitted its rebuttal testimony and voluntarily chose not to utilize 

the procedures provided for in the Commission’s Regulations. Rather, the Company waited until 

filing its rebuttal testimony to introduce new claims thereby infringing on the due process rights 

of the intervening parties. Sixth Prehearing Order at 4-5. In addition, the ALJs determination to 

preclude the testimony does not prevent the development of a full and complete record as 

information that is inconsistent with the Commission’s Regulations is not a proper part of any 

record or determination.  
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I.  BACKGROUND 

The OCA notes that the procedural history of this proceeding is lengthy and will continue 

to grow as the case progresses toward its conclusion. For a detailed summation of the procedural 

history, see prior documents that the OCA has filed. For the purposes of this Petition, the OCA 

will discuss the procedural history relevant to its disposition. 

On December 27, 2017, Transource filed two applications, along with supporting 

information and direct testimony, seeking approval from the Commission to construct the 

Independence Energy Connection Project (IEC Project or Project), a set of two 230-kilovolt (kV) 

transmission lines spanning approximately 37 miles in portions of York and Franklin Counties 

(Applications). On May 15, 2018, the Company filed two additional shelter petitions to site and 

construct two new substations in portions of York and Franklin Counties as part of the IEC Project, 

and 133 eminent domain applications to acquire portions of Pennsylvania land to site and construct 

the two transmission lines. The ALJs issued the Third Prehearing Order consolidating these 

proceedings. 

In its direct testimony, the Company, by and through its witnesses, asserted that the IEC 

Project is a market efficiency project approved by PJM Interconnection, LLC (PJM) to resolve 

congestion constraints on the AP South Reactive Interface, a set of four 500 kV lines that originate 

in West Virginia and terminate in Maryland. In other words, the Company attempted to justify the 

need for the IEC Project, as is required by Section 57.76 of the Commission’s Regulations, 52 Pa. 

Code Section 57.76(a), based on the economic benefits of the project. 

On September 13, 2018, PJM’s Transmission Expansion Advisory Committee (TEAC), 

tasked with providing advice and recommendations to aid in the development of the Regional 

Transmission Expansion Plan (RTEP), released an updated analysis of the IEC Project. In this 
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update, PJM acknowledges that it specifically assessed for the first time the extent to which the 

IEC Project provides identifiable reliability benefits. As part of this analysis, PJM identified 

potential reliability violations that may or may not occur in 2023 at the earliest in the absence of 

the IEC Project. 

On November 27, 2018, more than two months after the September 2018 TEAC Meeting, 

the Company served its rebuttal testimony identifying these potential future reliability violations 

on the bulk electric system that may result in the absence of the IEC Project.  

These new claims introduced in rebuttal were the subject of various Motions submitted by 

the OCA, Citizens to Stop Transource – York County (Citizens), and Stop Transource – Franklin 

County (STFC) (collectively Movants). The Movants each argued that the introduction of this 

evidence at the rebuttal stage violated Section 5.243(e) of the Commission’s Regulations because 

this information could have been brought sooner and changed the Company’s case-in-chief. In 

particular, STFC requested that portions of the Company’s rebuttal testimony be struck to the 

extent it introduces direct as rebuttal in violation of Section 5.243(e).  

On December 31, 2018, the ALJs issued the Sixth Prehearing Order wherein the ALJs 

agreed with the Movants that the introduction of this evidence by the Company was improper: 

By introducing as a reason to approve the siting applications potential reliability 
violations that would occur without the construction of Project 9A, Transource PA 
has effectively altered the scope and complexity of issues that are to be addressed 
by intervening parties and landowners subject to the Applications for eminent 
domain. The IEC project was initially described as being necessary to relieve 
transmission congestion constraints, which are economic in nature. While vague 
references were made about Project 9A generally enhancing reliability of the 
transmission system, no references were specified to suggest the project is 
necessary to resolve potential reliability violations or to provide reliability benefits. 
Many Intervenors have already testified at the public input hearings and site views 
already held in this case in response to siting applications and eminent domain 
applications regarding a market efficiency project, not a reliability project. 
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Sixth Prehearing Order at 4-5. Accordingly, the ALJs ordered that the portions of the Company’s 

Rebuttal Testimony identified in STFC’s Motion should be struck from the Company’s rebuttal 

testimony to the extent it introduced direct as rebuttal. Id., at 8. 

 Shortly after the disposition of the Movants’ Motions, STFC filed an additional Motion to 

further clarify the portions of the rebuttal testimony that were stricken as a result of the Sixth 

Prehearing Order. On January 24, 2019, the Seventh Prehearing Order was issued setting forth the 

exact portions of the rebuttal testimony to be struck as a result of the Sixth Prehearing Order. 

Namely, all portions of the Company’s testimony that references these potential future reliability 

violations are to be stricken from Transource’s rebuttal testimony. Seventh Prehearing Order at 2. 

The Company was ordered to re-serve its rebuttal testimony in accordance with the line-by-line 

designation provided in the Seventh Prehearing Order. Id., at 3-4. 

 Transource then filed its Petition on February 1, 2019, which now sits before the 

Commission for a decision. The OCA sets forth the following in opposition to the Company’s 

Petition. 

II. DISCUSSION 

 In its Petition, the Company sets forth two material questions for review before this 

Commission: 

Whether the ALJs erred by striking Transource PA’s rebuttal testimony regarding 
the Project’s reliability benefits, thereby violating 66 Pa. C.S. § 332(c) and denying 
Transource PA due process of law. 

Whether the ALJs’ error unreasonably prevents the development of a full and 
complete record and denies the PUC access to the most recent available information 
in determining the need for this transmission project. 

Petition at ¶ 4-5.  

 The Commission should answer both questions in the negative. The ALJs correctly found 

that Transource’s rebuttal testimony altered the scope of the proceeding, varied from the case-in-



6 
 

chief, and was not proper rebuttal. The ALJs’ decision excluding the testimony from this 

proceeding does not prevent the development of a full and complete record as such evidence is not 

permissible under the Commission’s Regulations. The OCA will address each point below. 

 A. The ALJs correctly found that the rebuttal testimony of Transource regarding 
potential future reliability violations was improper under Section 5.243(e). 

 Section 332 of the Public Utility Code provides: 

 § 332.  Procedures in general. 

(c)  Submission of evidence. — Every party is entitled to present his case or defense 
by oral or documentary evidence, to submit rebuttal evidence and to conduct such 
cross-examination as may be required for a full and true disclosure of the facts. The 
commission may, by rule, adopt procedures for the submission of all or part of the 
evidence in written form. 

66 Pa. C.S. § 332(c). The statute provides discretion to the Commission to promulgate procedures 

for the submission of evidence. Pursuant to the Commission’s statutory authority, Section 5.243(e) 

of the Commission’s Regulations states as follows: 

§ 5.243.  Presentation by parties. 
* * * 

(e) A party will not be permitted to introduce evidence during a rebuttal phase 
which: 
 (1) Is repetitive. 
 (2) Should have been included in the party’s case-in-chief. 

  (3) Substantially varies from the party’s case-in-chief. 

52 Pa. Code § 5.243(e). 

 Section 5.243(e) sets forth several limitations for rebuttal testimony, two of which are 

relevant to the disposition of this Petition: rebuttal evidence will not be permitted if (1) the 

evidence should have been included in the party’s case-in-chief, and/or (2) the evidence 

substantially varies from the party’s case-in-chief. There are several Commission decisions that 

further elaborate. 
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 In Pa. Pub. Util. Comm’n v. UGI Utilities, Inc. (Electric Division), UGI’s witness 

submitted an additional line item for inclusion in operations and maintenance expense in rebuttal 

testimony after having overlooked the adjustments in the initial preparation for the utility’s filing. 

Docket No. R-00932862, 1994 Pa. PUC LEXIS 137 at *130-31 (Pa. PUC Jul. 27, 1994) (UGI 

1994). The Commission agreed with the ALJ to strike the line item from the rebuttal testimony 

because this information should have been brought in the utility’s direct case. Id., at *133. The 

Commission reasoned that the clear purpose of Section 5.243(e) is to “avoid trial by ambush and 

the prevention of surprise.” Id. 

 In Pa. Pub. Util. Comm’n v. Total Environmental Solutions, Inc. -- Treasure Lake Water 

Division, et al., the utility attempted to correct in rebuttal claimed increases to the utility’s total 

salaries and wages expense after discovering it submitted incorrect information in direct. Docket 

No. R-00072493, 2008 Pa. PUC LEXIS 42 at *110 (Pa. PUC May 23, 2008) (Treasure Lake 2008). 

The utility provided this information to the OCA and the Office of Trial Staff in a discovery 

response prior to including the corrected amount in rebuttal testimony. Id. The ALJ struck the 

evidence holding that this violated Section 5.243(e) of the Commission’s Regulations because the 

information substantially varied from the utility’s case-in-chief and the burden was on the utility 

to provide the correct data sooner than the rebuttal phase. Id., at *114-115. The ALJ reasoned that 

“it is not equitable to permit TESI to take a second bite at direct testimony, or to allow it to shore-

up inadequate direct at the rebuttal phase of this case.” Id., at 115. The Commission affirmed the 

ALJ’s ruling. Treasure Lake 2008, Docket No. R-00072493, 2008 Pa. PUC LEXIS 1227 at *125-

127 (Pa. PUC Jul. 30, 2008).1  

                                                 
1  See also Application of LP Water & Sewer Company for Approval to Begin to Offer, Render, Furnish, of 
Supply Water Service to the Public in Portions of Middle Smithfield Township, Monroe County and Lehman 
Township, Pike County, et al., Docket No. A-211770, et al., 1993 Pa. PUC LEXIS 117 at *26 (Pa. PUC Jul. 7, 1993) 
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 In this proceeding, the ALJs correctly determined that portions of Transource’s rebuttal 

testimony is impermissible pursuant to Section 5.243(e). As stated in the Sixth Prehearing Order, 

the IEC Project was initially described as being necessary to relieve transmission congestion 

constraints, which are economic in nature. Furthermore, as stated by the ALJs, as this case has 

progressed many intervenors and affected landowners have already testified in response to the 

Company’s Applications regarding a market efficiency project. By now including reference to 

potential future reliability violations in the rebuttal phase, the ALJs properly found that Transource 

effectively altered the scope and complexity of issues to be addressed in this proceeding. 

Accordingly, similar to the above cases, this rebuttal testimony is not permissible under Section 

5.243(e) of the Commission’s Regulations. 

 B. By excluding this evidence, the ALJs are not denying Transource due process of 
the law. 

 The Company  next argues that by excluding portions of the Company’s rebuttal testimony 

concerning potential future reliability violations, the ALJs are denying Transource due process of 

the law. Transource, however, had the opportunity to supplement its direct testimony prior to the 

submission of its rebuttal testimony to ensure its case-in-chief reflected its reliability claims. 

 As stated by the Commonwealth Court of Pennsylvania, the fundamental requirement of 

due process is the opportunity to be heard at a meaningful time and in a meaningful manner. 

Montefiore Hospital Assoc. v. Pa. Pub. Util. Comm’n, 421 A.2d 481, 484 (1980) (emphasis 

added). Moreover, in the ordinary course of practice before the Commission, it is commonly 

accepted that a party to a proceeding may serve supplemental direct testimony where new 

                                                 
(upheld the ALJs ruling striking rebuttal testimony that claimed a 40 percent increase to plant additions because it 
substantially changed the utility’s direct position) (LP Water & Sewer 1993). 
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developments have arisen.2 The option of serving supplemental direct testimony was also 

discussed before the ALJs at a prehearing conference convened on July 9, 2018.3 Transcript at 

1610-1612. Accordingly, Transource had the opportunity to introduce this evidence in accordance 

with the Regulations, similar to Treasure Lake 2008.   

 Any suggestion by the Company that intervenors’ knowledge of the potential future 

reliability violations prior to the submission of the Company’s rebuttal testimony cures the issue 

before the Commission is improper. The Company attempts to shift the burden and fault on the 

intervening parties for failure to investigate these potential reliability issues prior to its inclusion 

in this proceeding. The intervening parties have no prior knowledge of how the Company intends 

to support its case. The intervening parties cannot be expected or obligated to anticipate changes 

in the Company’s position. Rather, the intervening parties addressed market efficiency claims in 

their direct testimony to which proper rebuttal should have been directed.  

 In conclusion, contrary to Transource’s claims, its due process rights have not been 

infringed. The Company was provided the opportunity to be heard and had avenues of relief.  

                                                 
2  See e.g. Application of PPL Electric Utilities Corporation Filed Pursuant to 52 Pa. Code Chapter 57, 
Subchapter G, for Approval of the Siting and Construction of the Pennsylvania Portion of the Proposed Susquehanna-
Roseland 500 kV Transmission Line in Portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties, 
Pennsylvania, et al., Docket No. A-2009-2082652, et al., 2009 Pa. PUC LEXIS 2323 at *7 (Pa. PUC Nov. 12, 2009), 
In Re: Application of Trans-Allegheny Interstate Line Company (TrAILCo) For approval: 1) for a certificate of public 
convenience to offer, render, furnish or supply transmission service in the Commonwealth of Pennsylvania; 2) 
authorization and to locate, construct, operate and maintain certain high-voltage electric substation facilities; 3) 
authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission 
facilities along the proposed transmission line routes in Pennsylvania; 4) approval of an exemption from municipal 
zoning regulation with respect to the construction of buildings; and 5) approval of certain related affiliated interest 
arrangements, Docket No. A-110172, 2008 Pa. PUC LEXIS 60 at *177 (Pa. PUC Aug. 15, 2008) (submission of 
supplemental direct by Applicant regarding certain cost allocation changes resulting from a FERC Order); Application 
of Laser Northeast Gathering Company, LLC for Approval to Begin to Offer, Render, Furnish, or Supply Natural Gas 
Gathering and Transporting or Conveying Service by Pipeline to the Public in Certain Townships of Susquehanna 
County, Pennsylvania, Docket No. A-2010-2153371, 2010 Pa. PUC LEXIS 1114 at *8 (Pa. PUC Nov. 22, 2010).  
 
3  During the prehearing conference, the parties were discussing an update to the economic benefits of the 
IEC Project. Supplemental direct testimony was discussed as an option to provide the update to the intervening 
parties sooner. The potential future reliability violations introduced in rebuttal, however, were not contemplated at 
the time of the prehearing conference, nor was it a part of the Company’s case-in-chief. Indeed, the Company’s 
rebuttal testimony still states that the basis of the IEC Project is market efficiency.  
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Moreover, preclusion of testimony in violation of Commission Regulations is appropriate and does 

not prevent the development of a full and complete record. Accordingly, the ALJs did not infringe 

the Company’s due process rights. 

 C. The Company’s alternative request that if the Commission answers the material 
questions in the affirmative, a hearing must be convened no later than March 31, 
2019, must be rejected.  

The Company requests that if the Commission answers the material questions in the 

affirmative, that the procedural schedule remain the same and that a separate hearing be held by 

March 31, 2019, on the narrow issue of reliability. In effect, the company claims a violation of its 

due process rights only to request the same for intervening parties. The request by Transource is 

improper and impossible to accommodate. 

Basic tenets of due process demand that the intervening parties must have a reasonable 

amount of time to conduct discovery and formulate written testimony responding to the new 

testimony of Transource. As stated by the Pennsylvania Superior Court: 

The commission, as an administrative body, is bound by the due process provisions 
of constitutional law and by the principles of common fairness. Among the 
requirements of due process are notice and an opportunity to be heard on the issues, 
to be apprised of the evidence submitted, to cross-examine witnesses, to inspect 
documents, and to offer evidence in explanation or rebuttal.  

 Smith v. Pa. Pub. Util. Comm’n, 162 A.2d 80, 83 (Pa. Super. 1960). A hearing held by March 31, 

2019, as the Company requests, will impede the ability of the intervening parties to issue discovery 

concerning the alleged potential future reliability violations, conduct proper analyses, formulate 

its position, and present its position in the record for the Commission as required by 66 Pa. C.S. 

Section 332. 

 If the Commission were to answer the material questions in the affirmative, the OCA 

submits that the procedural schedule must reflect additional time for the submission of written 

testimony for the intervening parties to respond to the allegations of Transource. Accordingly, if 
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the Commission answers in the affirmative, the Commission should direct the parties to confer 

with the ALJs to develop an appropriate procedural schedule based on all the evidence.  

 Any further extension of the procedural schedule should not substantially impair the rights 

of Transource because it voluntarily delayed the in-service date of the IEC Project by five months, 

from June 2020 to November 2020, and evidentiary hearings are not scheduled to occur in the 

Maryland proceeding until June 2019.   
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