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OPINION AND ORDER

BY THE COMMISSION:

Now before the Pennsylvania Public Utility Commission (Commission) for consideration is the Petition of Energy Plus Holdings, LLC (EPH), Reliant Energy Northeast, LLC (REN), Green Mountain Energy Company (GMEC), Independence Energy Group, LLC d/b/a Cirro Energy (Cirro) (collectively, NRG Retail Affiliates), for clarification and/or reconsideration of the Commission’s December 6, 2018 Oder in the above‑referenced matter.  For the reasons expressed in this Order, the Commission denies the Petition.

Background

On August 14, 2018, the NRG Retail Affiliates filed a Petition to certify electric production reported from MCI Solar Farm, LLC from November 1, 2017 as eligible to meet their Tier I solar photovoltaic share alternative energy credits requirements consistent with existing contracts.  In that Petition, the NRG Retail Affiliates requested that the contractually specified quantities and delivery dates of the electric production from MC 1 Solar for the program year June 2017-May 2018 through the 2027 AEPS program year be approved for use by the NRG Retail Affiliates to satisfy their AEPS Act Tier I Solar obligations  pursuant to Section 2804(2)(ii) of the Administrative Code (Adm. Code), 71 P.S. § 714(2)(ii).

In an Opinion and Order entered on December 6, 2018 at this Docket, we found that the NRG Retail Affiliates had demonstrated that this SAEC Purchase Agreement between MC 1 Solar and Energy Manager was in the “chain of production” of solar AECs supplying the contracts between Energy Manager and the NRG Retail Affiliates.  We, however, found that the Services Agreements between Energy Manager and the NRG Retail Affiliates control what AECs generated by MC 1 Solar may be used for compliance with the AEPS Act Tier I Solar PV share requirements.  As we stated in the Act 40 Clarification Order, “in order to qualify under Section 2804(2)(ii), the sale and purchase of a solar PV credit must be connected, in some way, to use by an EDC or EGS for compliance with the AEPS Act before it can even be considered an AEC.  We further stated that “in the FIO, Section 2804(2)(ii) only applies to the amount of credits committed to by an out‑of‑state certified facility to an EDC or EGS.

We further stated that in our review of the contracts between the NRG Retail Affiliates and Energy Manager, we concurred that the original contracts were entered into prior to the effective date of Act 40.  However, since the contracts renew annually for one-year terms, we found that only the last of each of the contract renewals prior to the effective date of Act 40 was appropriate to review for potential approval of credits for use to satisfy the NRG Retail Affiliates’ AEPS Tier I Solar PV share requirements.

On December 21, 2018, the NRG Retail Affiliates filed a Petition for Clarification and/or Reconsideration of the Commission’s December Order.  On December 26, 2018, the Commission issued a Secretarial Letter granting the Petition for Clarification and/or Reconsideration, within the meaning of PA. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits.

Discussion

Pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. § 703(g), and Section 5.572 of the Commission’s Regulations, 52 Pa. Code § 5.562, the NRG Affiliates seek reconsideration of the Commission’s December Order.  The NRG Affiliates assert that the December 6 Order errs by concluding that the Agreement for the Purchase and Sale of Solar Renewable Energy Certificates (SAEC Purchase Agreement) is not controlling and relying exclusively on the duration of various Services Agreements between the NRG Retail Affiliates and NRG Power Marketing, LLC to determine how much of the electric production from NRG’s previously owned out‑of‑state solar facility, MC 1 Solar Farm, LLC, would be grandfathered pursuant to 71 P.S. § 714(2)(iii).  Petition at 2.  The NRG Retail Affiliates assert that the SAEC Purchase Agreement between NRG Energy Manager and MC 1 Solar identifies the specific electric production that NRG Energy Manager will purchase and then use toward satisfying the NRG Retail Affiliates’ SAEC obligations through the 2027 AEPS Program year.  Petition at 3.

In the alternative, the NRG Retail Affiliates asserts that the December Order is not consistent with the legal requirements of Section 2804(2)(iii), 71 P.S. § 714(2)(iii).  The NRG Retail Affiliates assert that Section 2804(2)(iii) requires that the solar photovoltaic system have a binding written contract for the sale and purchase of alternative energy credits entered into prior to the effective date of Act 40.  The NRG Retail Affiliates assert that the plain words of the statute do not support the outcome of the December Order to ignore the specific vintage years and contract quantities set forth in the SAEC Purchase Agreement.  NRG Retail Affiliates request that the Commission direct that the SAEC contract quantities set forth in the SAEC Purchase Agreement be qualified as satisfying the Tier 1 SAEC requirements of the NRG Retail Affiliates through AEPS program year 2027, to include applicable banking periods.  Petition at 3-4.

1.
Legal Standard

The Commission’s standard for granting clarification or reconsideration is set out in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 

66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considera​tions which appear to have been overlooked by the Commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed
only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

The Commission has held that a Petition for Clarification must meet the same standard as a Petition for Reconsideration.  Petition of PECO Energy Company for Approval of its Revised POR Program, Docket No. P-2009-2143607 (Order entered August 24, 2010).  Applying the above standards, we shall address the merits of the Petition.

2.
Petition

The NRG Retail Affiliates assert that reconsideration is appropriate for two reasons.  First, they assert that the Commission appears to have overlooked how the grandfathering available under Act 40 should be applied to a trail of contracts between and among entities within the same corporate family.  Second, they assert that the December Order’s determination that the SAEC Purchase Agreement is not controlling is inconsistent with the legal requirements of Section 2804(2)(iii).  Petition ¶9.  In support of their first argument, the NRG Retail Affiliates assert that the Commission appears to have focused on the situation where the intermediaries and aggregators are unaffiliated, third parties contracting with the EGS while overlooking how to apply grandfathering where the entity that purchased and owns the SAECs is within the same corporate family as the EGS.  The NRG Retail Affiliates note that the Commission defined “solar aggregator” as “a person or entity that purchases for resale, or otherwise consolidates for sale, solar alternative energy credits for resale to [EDCs] and EGSs.”
  Petition ¶¶10-11.  

The NRG Retail Affiliates notes that the Commission expressed concern that the use of AEC aggregators could result in a situation where credits are bought and sold many times, thus, not providing a direct connection between the generated AEC and the use by an entity with an AEPS Act obligation.  The NRG Retail Affiliates assert that the
foundation of the Commission’s concern was the presence of third party, AEC aggregators that would be facilitating the buying and selling of the AEC.  The NRG Retail Affiliates state that the facts present in its Petition do not implicate the concerns expressed by the Commission as they assert that their AECs would not be bought and sold many times.  They claim that their purchase by the NRG Energy Manager would ensure that they remain within the NRG corporate control to be used only by an NRG affiliated company to satisfy its AEPS obligations.  Petition ¶12.  The NRG Retail Affiliates assert that the December Order’s decision to dismiss the specific vintage and contract quantities set forth in the SAEC Purchase Agreement to determine what electric output from the Solar Facility would be grandfathered appears to be based on considerations not previously presented to the Commission.  Petition ¶16.

The NRG Retail Affiliates state that their request is consistent with the Commission’s Act 40 Clarification order, noting that the Commission emphasized that “the sale and purchase of the solar PV credit must be connected, in some way, to use by an EDC or EGS for compliance with the AEPS Act.”
  They go on to state that the NRG affiliated trail of contracts establish that the AECs produced by the Solar Facility would be purchased by the NRG Energy Manager and utilized to satisfy the Pennsylvania SAEC requirements of the NRG Retail Affiliates.  They assert that as the NRG Energy Manager and NRG Retail Affiliates are part of the same corporate family and NRG Energy
Manager is not permitted to utilize its purchased SAECs to satisfy the SAEC requirements of any non‑NRG affiliated entity, the connection between solar generating facility and EGS SAEC obligation as required by the Act 40 Clarification Order is clear.  Thus, the NRG Retail Affiliates request that the Commission grant their Petition for reconsideration and conclude – based on a reading of all the NRG contracts as an integrated whole – that the SAEC contract quantities set forth in the SAEC Purchase 
Agreement are qualified as satisfying the Tier I SAEC requirements of the NRG Retail Affiliates through AEPS program year 2027 (to include applicable banking periods as permitted by the statute).  Petition ¶17-18.
Next, the NRG Retail Affiliates state that if the Commission declines to view the entire trail of contracts as an integrated whole, then they submit that granting the Petition for Reconsideration is appropriate on the basis that the Commission’s Final Order constitutes an error of law because the decision to ignore the SAEC Purchase Agreement is not consistent with the legal requirements of Section 2804(2)(iii).  They argue that pursuant to Section 2804(2)(iii), an out‑of‑state solar photovoltaic system with a binding written contract for the sale and purchase of alternative energy credits derived from solar photovoltaic energy sources entered into prior to the effective date will be eligible to have those contractual obligations grandfathered through the then‑existing contractual period.  Petition ¶¶19-20. 

The NRG Retail Affiliates go on to assert that the SAEC Purchase Agreement is a written sale and purchase agreement between an out‑of‑state solar photovoltaic system and another NRG entity (i.e. NRG Energy Manager) whereby the parties agreed that the specific amount of SAEC from the Solar Facility would be sold to NRG Energy Manager through a specified period of time.  They further assert that through the terms of the SAEC Purchase Agreement, that was entered into prior to Act 40, the output of the Solar Facility are purchased and, therefore, owned by NRG Energy Manager which must, because of the Services Agreement, utilize the purchased SAECs to satisfy the requirements of NRG affiliated entities.  They assert that none of the language in Section 2804(2)(iii) or any other section of Act 40 specifically identifies or requires that the solar photovoltaic system’s contract be with a Pennsylvania EGS or EDC.  Petition ¶¶20-21.
They go on to state that while the Commission ultimately determined (in the course of its implementation proceeding) that the production of the solar photovoltaic system needed to be ultimately used for Pennsylvania SAEC requirements, none of the words in this section of Act 40 (or the other sections) have that specific legal requirement.  On this basis, the NRG Retail Affiliates request that the Commission reconsider its December Order and find that the SAEC contract quantities set forth in the SAEC Purchase Agreement are qualified as satisfying the Tier I SAEC requirements of the NRG Retail Affiliates through AEPS program year 2027 (to include applicable banking periods as permitted by the statute).  Petition ¶¶20-22.

3.
Disposition

The Commission finds that the NRG Retail Affiliates failed to meet their burden in a Petition for Clarification or Reconsideration to present new and novel arguments, not previously heard, or considera​tions which appear to have been overlooked by the Commission.  The NRG Retail Affiliates assert two reasons to support their request for clarification and reconsideration.  First, they assert that the Commission appears to have overlooked how the grandfathering available under Act 40 should be applied to a trail of contracts between and among entities within the same corporate family.  Second, they assert that the December Order’s determination that the SAEC Purchase Agreement is not controlling is inconsistent with the legal requirements of Section 2804(2)(iii).  Petition ¶9.  We will address these assertions in order.

Regarding the first assertion, that the Commission overlooked the fact that the contracts at issue are between and among entities within the same corporate family and that this possible oversight impacted the Commission’s decision, we find this argument is unsupported by any law or facts not previously considered by the Commission.  To support this position, the NRG Retail Affiliates state that “[a]s NRG Energy Manager and NRG Retail Affiliates are part of the same corporate family and NRG Energy Manager is not permitted to utilize its purchased SAECs to satisfy the SAEC requirements of any non‑NRG affiliated entity, the connection between solar generating facility and EGS SAEC obligation as required by the Act 30 (sic) Clarification Order is clear.”  Petition ¶17.  

The Commission was aware of the relationships between the entities as expressed in the NRG Retail Affiliates prior Petitions and in the contracts submitted with the Petitions.  Based on that information, the Commission found the following:

We find that the NRG Retail Affiliates have demonstrated that this SAEC Purchase Agreement between MC 1 Solar and Energy Manager is in the “chain of production” of solar AECs supplying the contracts between Energy Manager and the NRG Retail Affiliates.  We, however, find that the Services Agreements between Energy Manager and the NRG Retail Affiliates control what AECs generated by MC 1 Solar may be used for compliance with the AEPS Act Tier I Solar PV share requirements.  As we stated in the Act 40 Clarification Order, “in order to qualify under Section 2804(2)(ii), the sale and purchase of a solar PV credit must be connected, in some way, to use by an EDC or EGS for compliance with the AEPS Act before it can even be considered an AEC.  Act 40 Clarification Order at 16.  We further stated that “in the FIO, Section 2804(2)(ii) only applies to the amount of credits committed to by an out‑of‑state certified facility to an EDC or EGS.  Id. (citing FIO at 17).

December Order at 11.

The NRG Retail Affiliates’ assertion that contracts between and among entities within the same corporate family should be treated differently than contracts between and among entities not within the same corporate family is without merit.  The NRG Retail Affiliates cite to no case or statutory law to support this argument and the Commission is not aware of any such law either.  Nor do the NRG Retail Affiliates point to any binding contract provision to support its assertion that NRG Energy Manager is not permitted to utilize its purchased SAECs to satisfy the SAEC requirements of any non‑NRG affiliated entity, and the Commission did not find such contract provision in any of the contracts filed with the Petition.  The NRG Retail Affiliates provide no new law or facts in its Petition for Clarification or Reconsideration as it relates to their assertion that the Commission appears to have overlooked how the grandfathering available under Act 40 should be applied to a trail of contracts between and among entities within the same corporate family.  Accordingly, the Commission finds that the NRG Retail Affiliates failed to meet their burden for Clarification or Reconsideration to present new or novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the Commission as it relates to this first assertion.
Regarding their second assertion that the December Order’s determination that the SAEC Purchase Agreement is not controlling is inconsistent with the legal requirements of Section 2804(2)(iii), the Commission finds this assertion is also unsupported by any law or facts not previously considered by the Commission.  In support of their position, the NRG Retail Affiliates assert that through the terms of the SAEC Purchase Agreement, that was entered into prior to Act 40, the output of the Solar Facility are purchased and, therefore, owned by NRG Energy Manager which must, because of the Services Agreement, utilize the purchased SAECs to satisfy the requirements of NRG affiliated entities.  They assert that none of the language in Section 2804(2)(iii) or any other section of Act 40 specifically identifies or requires that the solar photovoltaic system’s contract be with a Pennsylvania EGS or EDC.  They go on to state that while the Commission ultimately determined (in the course of its implementation proceeding) that the production of the solar photovoltaic system needed to be ultimately used for Pennsylvania SAEC requirements, none of the words in this section of Act 40 (or the other sections) have that specific legal requirement.  Petition ¶¶20-21.

Again, this is not a new or novel legal argument not previously considered by the Commission.  As the Commission stated in the December Order:

As we stated in the Act 40 Clarification Order, “in order to qualify under Section 2804(2)(ii), the sale and purchase of a solar PV credit must be connected, in some way, to use by an EDC or EGS for compliance with the AEPS Act before it can even be considered an AEC.  Act 40 Clarification Order at 16.  We further stated that “in the FIO, Section 2804(2)(ii) only applies to the amount of credits committed to by an out‑of‑state certified facility to an EDC or EGS.  Id. (citing FIO at 17).

December Order at 11.  This finding in the Act 40 Clarification Order clearly demonstrates that the Commission considered the assertion presented by the NRG Retail Affiliates in the present Petition and was rejected by the Commission.  Furthermore, the Commission finds that the NRG Retail Affiliates’ implied assertion that no other provision of Act 40 supports the Commission’s determination “that the Services Agreements between Energy Manager and the NRG Retail Affiliates control what AECs generated by MC 1 Solar may be used for compliance with the AEPS Act Tier I Solar PV share requirements.”  December Order at 11.

The critical determination of the Commission in the December Order that the NRG Retail Affiliates are challenging in their Petition for Clarification and Reconsideration is the finding that the term of the Services Agreements is controlling.  In the December Order, the Commission made the following finding:

In our review of the contracts between the NRG Retail Affiliates and Energy Manager, we concur that the original contracts were entered into prior to the effective date of Act 40.  However, since the contracts renew annually for one-year terms, we find that only the last of each of the contract renewals prior to the effective date of Act 40 is appropriate to review for potential approval of credits for use to satisfy the NRG Retail Affiliates’ AEPS Tier I Solar PV share requirements.
December Order at 12.  The Commission went on to find that “Section 2804(3) of the Adm. Code, 71 P.S. § 714(3), states that ‘[t]his section shall apply to contracts entered into or renewed on or after the effective date of this section.’”  Id.  

Based on the facts and the law, the Commission found the following regarding the contracts at issue:

As the NRG Retail Affiliates admit, each of the Services Agreements are one‑year contracts that renew each year for another year.  Accordingly, any renewal of the Services Agreements occurring after October 30, 2017, must comply with Section 2804(1) of the Adm. Code, 71 P.S. § 714(1), in that they must be for AECs generated by solar photovoltaic facilities meeting the requirements set forth in Subsections 2804(1)(i), (ii), (iii) of the Adm. Code, 71 P.S. § 714(1)(i), (ii), (iii).  As the MC 1 Solar facility is out‑of‑state and does not meet these requirements, AECs generated by MC 1 Solar after the first Services Agreement renewal occurring after October 30, 2017, will not be eligible to be used by that NRG Retail Affiliate to meet its AEPS Act Tier I Solar PV share requirements.

Id. at 13.  As found in the December Order, the Commission finds it significant that the chain of contracts between MC 1 Solar, the Energy Manager and the NRG Retail Affiliates is broken, once the Services Agreements between the Energy Manager and the NRG Retail Affiliates are renewed, as required by Section 2804(3) of the Adm. Code, 71 P.S. § 714(3).

In their Petition for Clarification and Reconsideration, the NRG Retail Affiliates fail to present any new or novel legal arguments addressing the Commission’s conclusion that Section 2804(3) of the Adm. Code, 71 P.S. § 714(3) applies to break the chain of contracts at issue.  In fact, the NRG Retail Affiliates fail to even mention or cite Section 2804(3) of the Adm. Code in their Petition addressing their legal argument.  See Petition ¶¶19-22.  Accordingly, the Commission finds that the NRG Retail Affiliates failed to meet their burden for Clarification or Reconsideration to present new or novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the Commission as it relates to this second assertion.
Conclusion

For the reasons expressed in this Opinion and Order we will deny the Petition for Clarification and/or Reconsideration filed by the NRG Retail Affiliates.  We find that the NRG Retail Affiliates failed to meet their burden for Clarification or Reconsideration to present new or novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  THEREFORE,

IT IS ORDERED:
1.
That the Petition of the NRG Retail Affiliates for Clarification and/or Reconsideration of the Commission’s December 6, 2018 Opinion and Order at Docket No. P‑2018‑3004077 is denied.

2.
That a copy of this Opinion and Order be served on NRG Retail Affiliates, Energy Plus Holdings, LLC, Reliant Energy Northeast, LLC, Green Mountain Energy Company, and Independence Energy Group doing business as Cirro Energy Services Inc.
3.
That the proceeding at Docket No. P‑2018‑3004077 be marked closed.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  April 25, 2019
ORDER ENTERED:  April 25, 2019
� Petition by NRG Retail Affiliates to Certify Electric Production Reported From MCI Solar Farm, LLC from November 1, 2017 as Eligible to Meet Their Tier I Solar Photovoltaic Share Alternative Energy Credits Requirements Consistent with Existing Contracts, Opinion and Order at Docket No. P-2018-3004077, entered December 6, 2018 at 9-10 (December Order).


� December Order at 11.


� December Order at 12.


� Citing 52 Pa. Code § 69.202.


� Citing Implementation of Act 40 of 2017, Opinion and Order, Docket No. M-2017-2631527, (entered August 2, 2018) at 16 (Act 40 Clarification Order).
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