BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,

:
Bureau of Investigation and Enforcement 

:







:

C-2018-3006534



v.




:







:
Sunoco Pipeline, L.P.




:
ORDER GRANTING PETITIONS TO INTERVENE 
PROCEDURAL HISTORY
The history of this above-captioned proceeding is detailed in the Commission’s Opinion and Order entered June 10, 2019, which referred Docket No. C-2018-3006534 to the Office of Administrative Law Judge (OALJ) for such further proceedings and hearings, as deemed necessary, consistent with its Opinion and Order.  
The Commission’s Bureau of Investigation and Enforcement (I&E) and Sunoco Pipeline, L.P. (Sunoco or SPLP) a/k/a Energy Transfer Partners (ETP) (collectively, Joint Petitioners) filed a Joint Petition for Approval of Settlement (Joint Petition) on April 3, 2019.  The Joint Petition seeks settlement of the Formal Complaint filed by I&E on December 13, 2018, alleging violations of federal and state gas pipeline safety regulations by Sunoco.  To date, seven Petitions to Intervene in the Formal Complaint proceeding have been filed by: 1) Thomas Casey; 2) West Goshen Township; 3) Josh Maxwell; 4) West Whiteland Township; 5) Edgmont Township; 6)  Megan Flynn, Rosemary Fuller, Michael Walsh, Nancy Harkins, Gerald McMullen, Caroline Hughes, and Melissa Haines (collectively Flynn et al. or Flynn Complainants)
; and 7) Upper Uwchlan Township, respectively.  Sunoco filed Answers in Opposition to Intervention to each Petition.  I&E filed an Answer in opposition to the Flynn Complainants’ Petition to Intervene and an Answer in Opposition to Upper Uwchlan Township’s Petition to Intervene as untimely among other reasons.  
On April 12, 2019, Flynn et al. also filed a Response in Opposition to the Joint Petition for Approval of Settlement (Response).  On May 2, 2019, I&E and Sunoco filed respective Motions to Strike.  
On June 28, 2019, Sunoco and I&E filed an Addendum to the Settlement.  The Addendum modifies the Settlement Agreement Condition of Settlement at Paragraph 21, which now provides:
The Settlement is conditioned upon the Commission’s approval of the terms and conditions contained in this Joint Petition for Approval of Settlement without modification.  If the assigned Administrative Law Judge or Commission modifies this Settlement Agreement in any way, including, but not limited to, ordering any additional process
  in this settlement matter other than the notice and Comment and Reply Comment process specified in Paragraph 26,  any party may elect to withdraw from the Settlement and may proceed with litigation and, in such event, this Settlement Agreement shall be void and of no effect. Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon the other party within twenty (20) days after the latter of
 entry of any Administrative Law Judge or Commission Order or Ruling modifying the Settlement in any way, including, but not limited to, the modifying procedures, events or actions described above and in footnote 1 below.  A decision not to elect to withdraw from this Settlement Agreement for any modification shall not constitute a waiver of election and right to withdraw for any other or future modification.  The Joint Petitioners agree that the benefits of the Settlement, which contain certain public safety features which are “above and beyond” current regulatory requirements,
 are in the public interest and should neither be delayed nor discouraged by any further litigation-like process that works at cross-purposes with encouraging, accomplishing and promptly allowing for implementation of this Settlement.
On July 5, 2019, I was assigned as presiding officer to preside over this matter.  These aforementioned Petitions to Intervene and Motions to Strike are ripe for a decision.  
DISCUSSION
Thomas Casey


On December 21, 2018, Thomas Casey (Mr. Casey) filed a Petition to Intervene in the matter before Sunoco filed an Answer and New Matter to the Complaint on January 31, 2019.  Mr. Casey requests intervention on the grounds that he is a property owner in Chester County who has a right-of-way on his property from Sunoco’s predecessor.  Currently, there are two pipelines in the right-of-way and Mr. Casey is concerned about additional pipelines within 100 feet of his home.  Thus, Mr. Casey requested to be allowed to intervene with full active pro se party status.



On January 10, 2019, Sunoco filed its Answer Opposing Mr. Casey’s Petition to Intervene.  Sunoco argues that Mr. Casey does not have standing to intervene since he fails to allege concerns regarding the section of pipeline involved in the Complaint. On January 25, 2019, Mr. Casey filed a response to Sunoco’s Opposition of his intervention in which he refutes Sunoco’s opposition in that he has concerns for the health, safety and welfare of his family and their ability to live in and feel safe in their home.

West Goshen Township


On January 18, 2019, West Goshen Township (West Goshen) filed a Petition to Intervene on the basis that ME1 runs through the township and any revisions to Sunoco’s protocols and/or additional testing data ordered by the Commission directly impact the findings of the prior safety review by its consultant that the township hired to review Sunoco’s plans and safety protocols.



On February 7, 2019, Sunoco filed its Answer opposing West Goshen’s Petition to Intervene.  Sunoco contends the petition should be denied because: (1) the Petitioner does not have any interest sufficient to grant standing; (2) the Petitioner will not be bound by the outcome of this proceeding; and (3) allowing the Petitioner to intervene is not in the public interest.  Sunoco further argued that West Goshen is violating a prior Commission-approved Settlement by petitioning to intervene.
Josh Maxwell


On February 8, 2019, Josh Maxwell
 filed a Petition to Intervene.  He alleges grave concerns regarding the allegations raised by I&E.  Specifically, he is concerned about the pipeline’s proximity to the Downingtown Water Supply and a potential risk to a nearby dam.  Mr. Maxwell requests that the Commission grant his petition and allow him to participate in the proceeding as a full and active pro se party.

On March 4, 2019, Sunoco filed an Answer in opposition to Mr. Maxwell’s Petition to Intervene.  Sunoco contends that it should be denied because: (1) the proceeding resulted in an settlement in principle in full, so there is no proceeding in which to intervene and the Petitioner can instead file comments to the settlement concerning its alleged interests in this matter; (2) the Petitioner has not served the Petition on Sunoco; (3) the Petitioner does not have any interests sufficient to grant standing, has no right of private attorney general; and cannot represent his constituents, and (4) allowing intervention is not in the public interest.  
Specifically, Sunoco contends Mr. Maxwell lives 16 miles from where the leak occurred in Morgantown and that he fails to show a direct, immediate, and substantial interest in this proceeding to be eligible for intervention as he is an individual residing in Downingtown,  Chester County. Petitioner lives over 22,000 feet from the Mariner East 1 right-of-way and is intervening in his personal capacity on behalf of himself, not Downingtown.  Petitioner has not alleged his petition was filed in any official capacity on behalf of Downingtown. Sunoco argues that Mr. Maxwell cannot represent the interests of Downingtown and its population in a petition filed on his own behalf.  Therefore, the scope of the Petition must be limited to Petitioner’s interests, not the interest of others.  Petitioner has failed to show his personal interests are sufficient to grant intervention.  
West Whiteland Township
On February 11, 2019, West Whiteland Township (WWT) filed its Petition to Intervene on the grounds that as a municipal township, it is obligated to protect the health, safety and welfare of its residents and the members of the public that work and traverse the township and as a trustee of the natural resources in the township.



On March 4, 2019, Sunoco filed an Answer in opposition to WWT’s Petition to Intervene.  Sunoco raises similar arguments to deny WWT’s Petition.  Those arguments include: (1) the proceeding resulted in a settlement in principle in full, so there is no proceeding in which to intervene, and the Petitioner can instead file comments to the settlement concerning its alleged interests in this matter; (2) the Petitioner does not have any interests sufficient to grant standing, has no right of private attorney; and (3) allowing intervention is not in the public interest.  Sunoco cites as authority for its position Petition of the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission for the Issuance of an Ex Parte Emergency Order, Docket No. P-2018-3000281 at 10 (Order entered May 3, 2018) (finding interventions moot once SPLP and I&E had resolved matter without need for evidentiary hearing).  Moreover, the process that I&E and SPLP have proposed for approval of the pending Settlement Agreement allows interested persons to comment on the Settlement Agreement prior to Commission approval.  Petitioner can voice any concerns it has regarding this matter at that time for the Commissions consideration.

Sunoco argues WWT does not have a direct, immediate, and substantial interest in this proceeding to be eligible for intervention.  Instead, WWT raises issues unrelated the Complaint as a basis for intervention, including geology issues in West Whiteland Township for which Petitioner makes no attempt to relate to the issues in this proceeding.  The pin-hole leak that forms the basis of the Complaint had no effect on WWT, as it was approximately 19 miles away, was a singular and isolated event, and did not involve ME1 facilities adjacent to WWT.  Moreover, Petitioner cannot act as a third-party attorney general especially where, as here, I&E is prosecuting this Complaint on behalf of the public interest.  William Penn Parking Garage, 346 A.2d at 282 (Pa. 1975).  
Edgmont Township


On March 19, 2019, Edgmont Township (Edgmont Twp.) filed its Petition to Intervene averring that the leak occurring on April 1, 2017, in Morgantown involves the same or similar product currently transported in pipelines in Edgmont Twp.   Edgmont Twp. serves as a major corridor for several of Sunoco’s pipelines including the repurposed 12” Point Breeze to Montello pipeline and Mariner East 2 (ME2) pipeline.  Edgmont Twp. claims it cannot rely upon Respondent’s inspections and reports that hydrostatic testing results have been satisfactory in light of the I&E complaint.  Edgmont Twp. avers that in 2015 a pipeline incident (pinhole leak) occurred in the township’s boundaries resulting in soil and ground water contamination.  Edgmont Twp. requests a copy of any “remaining life study” and a directive that Sunoco determine the adequacy of cathodic protection
 and corrosion levels for portions of Mariner East pipelines located within Edgmont Twp. among other requests.
Sunoco filed an Answer Opposing Intervention of Edgmont Township arguing that where the Complainant and Respondent have settled, Edgmont Twp. cannot continue litigation on the merits of Complainant’s Complaint or act as a private attorney general.  Sunoco contends that the allowance of intervention will have a chilling effect upon settlements and would further delay the implementation of the terms of settlement.
Upper Uwchlan Township

Upper Uwchlan Township ("UUT") is a Township of the Second Class, organized and existing under the laws of the Commonwealth of Pennsylvania, with a principal place of business located at 140 Pottstown Pike, Chester Springs, PA 19425.  UUT avers it has a direct, substantial and immediate interest in this matter as a municipal entity obligated under the Pennsylvania Second Class Township Code, 53 P.S. § 65101 et seq., to protect the health, safety and welfare of its residents and the members of the public that work and traverse through the Township.  
UUT is petitioning to intervene because the instant action by I&E alleges that Sunoco's inspection and leak detection data for the MEI pipeline was flawed in various respects and seeks, inter alia, an Order requiring Sunoco to revise its protocols and perform additional testing.  UUT avers its interest is directly affected by the action of the Commission in this proceeding, in that the ME1 pipeline runs through UUT and any revisions to Sunoco's protocols and/or additional testing data ordered by the Commission will directly impact UUT.  The township’s interest is unique and not adequately represented by the existing participants because, without UUT's participation, the Commission's Order in this proceeding will not require Sunoco to provide supplemental information and data to UUT for it to review in connection with its on-going review of Sunoco's Mariner East 1 pipeline.  With respect to UUT's position regarding the issues in this proceeding, UUT is interested in its Township staff and consultants reviewing accurate information and data regarding the Mariner East 1 pipeline so that UUT can properly assess the safety of the pipeline for its residents.

Conversely, Sunoco and I&E argue UUT’s Intervention is untimely and moot. Sunoco argues in its Answer to UUT’s Petition to Intervene that the Settlement should be considered by the ALJ via comments, so there is no proceeding in which to intervene or need for intervention to allow Petitioner to be heard.  Sunoco also argues UUT lacks standing and has no right to act as a third-party attorney general to pursue I&E’s Complaint.  UUT was not aggrieved by the leak incident in Morgantown, nor could it be given that Upper Uwchlan is approximately 12 miles from the location of the pinhole leak.  Petitioner’s interests are already adequately represented by I&E who has expertise regarding pipeline safety. Pursuant to 66 Pa. C.S. §§ 308, 701, and 52 Pa. Code § 1.8, I&E is vested with the statutory enforcement and prosecutorial authority to bring complaints to protect the public interest regarding violation of pipeline safety laws and regulations.  Intervention is not in the public interest because it delays implementation of Settlement terms that promote public safety, may cause Sunoco to withdraw from the Settlement, and is a waste of time and resources of the Commission and its bureaus, the parties, and would be intervenors. 

Flynn Complainants
On April 12, 2019, the Flynn Complainants filed an Answer in Opposition to the Joint Petition.  Sunoco and I&E moved to strike the Flynn Complainants’ Response as premature because the Flynn Complainants neither sought nor obtained intervenor status prior to objecting to the proposed settlement.  Thus, the Flynn Complainants lacked standing to file their Response and the parties moved to strike arguing the Flynn Complainants could later file comments at the appropriate time in the appropriate manner.  On May 2, 2019, I&E filed a Motion to Strike the Answer in Opposition of Settlement filed by the Flynn Complainants.  On the same date, Sunoco filed a similar Motion to Strike the Answer in Opposition filed by the Flynn Complainants.  On May 7, 2019, Sunoco filed a corrected Motion to Strike which corrected language on page 4 of the Motion.  The correction added the following phrase in subsection (b): “cause withdrawal from the settlement or delay time-sensitive” and deleted “agree to.”

Flynn Complainants later filed a Petition to Intervene on June 11, 2019, approximately 60 days after the Joint Petition for Settlement was filed.  Flynn et al. aver that they are residents of Chester and Delaware Counties who are co-complainants at Flynn, et al. v. Sunoco Pipeline, L.P., Docket No. C-2018-3006116 and P-2018-3006117.   The Flynn Complainants sought leave to file a Second Amended Complaint at that proceeding that averred similar claims to the instant Complaint proceeding.  However, on June 6, 2018, an Order was issued denying the Flynn Complainants’ attempt to incorporate by reference or adoption I&E’s prior claims would not be permitted because of lack of standing to assert a statewide claim and it would be unfair to require Sunoco to defend itself against the same claims in two concurrent proceedings.   The Flynn Complainants obtained services of Matergenics, LLC, an engineering consulting firm, whose principal, Mehrooz Zamanzadeh, Ph.D. (Dr. Zee) offered verified comments under Exhibit A attached to the Petition to Intervene in support of their petition.  Flynn Complainants aver they have good cause for the delay in filing their Petition to Intervene because they did not know until June 6, 2019, that they would not be permitted to Amend their Second Complaint as requested. 
I&E initially answered the Flynn Complainants’ Response by stating that the Flynn Complainants are “interested persons” and I&E initially took no position on whether they have a direct, immediate and substantial interest in the enforcement proceeding; however, after the Petition to Intervene was filed, I&E argued the Flynn Complainants had no standing to intervene in the instant proceeding.  Sunoco and I&E argued the Flynn Complainants can comment during the comment period directed by the Commission as it did in the case of Bureau of Investigation and Enforcement v. Burgley Gas and Oil, Docket No. C-2014-2411284.  Sunoco contends Flynn Complainants lack standing, are not a private attorney general, lack police powers, are not a party and have not petitioned to be intervenors in the instant action.  I&E moved to strike Dr. Zee’s expert report attached to the Petition to Intervene as it contains extra record evidence. 
Disposition
52 Pa. Code § 5.72 provides in pertinent part:

§ 5.72.  Eligibility to intervene.

(a)  Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:


. . .


(2)
An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3)
Another interest of such nature that participation of the petitioner may be in the public interest.

To intervene, one must have standing, which requires a showing of a direct, immediate and substantial interest as interpreted by Pennsylvania appellate courts.  See e.g. PPL Electric Utilities Corporation Universal Service and Energy Conservation Plan for 2011 through 2013, Docket No. M-2010-2179796 (Order entered May 5, 2011).  “[T]he requirement that an interest be ‘direct’ means that a person claiming to be aggrieved must show causation of the harm by the matter of which he or she complains.” In Re PECO Energy Co., A-110550F0160, 2005 WL 1959191, at *2–6 (July 18, 2005). “An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.  Both the immediacy and directness requirements primarily depend upon the causal relationship between the claimed injury and the action in question.” George v. Pennsylvania Pub. Util. Comm'n, 735 A.2d 1282, 1286–87 (Pa. Commw. Ct. 1999) (citing William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975)).  “The requirement of a ‘substantial’ interest means there must be some discernible adverse effect to some interest other than the general interest in having others comply with the law.” See William Penn Parking Garage, 464 Pa. at 195, 346 A.2d at 282; see also Friends of the Atglen-Susquehanna Trail, Inc. v. Pa. Pub. Util. Cmm’n, 717 A.2d 581 (Pa. Cmwlth. 1998), appeal denied 559 Pa. 695 (1999).

I agree with Sunoco and I&E that at the time of their filing, on April 12, 2019, the Flynn Complainants had no standing to file a Response in Opposition to the Settlement.  Parties not joining a settlement have a right to file objections within 20 days of the filing of a settlement petition.  52 Pa. Code § 5.232(a).  However, the Flynn Complainants had no party status at that time.  They should have filed a Petition to Intervene in the proceedings before objecting to a proposed settlement.  52 Pa. Code § 5.71(a)(2).  Therefore, the Response will be stricken.
A term of the I&E/Sunoco Settlement is that a comment process be utilized for consideration of the Settlement.  Filing of comments is not required by law or due process for individuals/entities who are not the complainant and respondent.  Rather, it is something that the PUC has done in cases usually where there are no petitions to intervene to allow public input for its consideration.  Also, Section 5.75 (b) states, “[T]he Commission or the presiding officer will grant or deny the petition [to intervene] in whole or in part or may, if found to be appropriate, authorize limited participation.”  52 Pa. Code § 5.75(b).  The Commission could have within its discretion denied the petitions to intervene and issued a tentative order approving the settlement for comments if it agreed with the procedural due process proposed by Sunoco and I&E.  Instead, the Commission issued an Opinion and Order referring the Petitions to Intervene, the Settlement and the Flynn Complainant’s Response to the OALJ to recommend what process is appropriate.  Opinion and Order entered June 10, 2019, at 14, 20-21.
In the Burgley case, the Joint Petition for Settlement did not resolve an informal investigation pursuant to 52 Pa.Code Section 3.113(3); but rather proposed to resolve a formal complaint proceeding at C-2014-2411284, where there were no petitioners to intervene.  Pursuant to Section 3.113(b)(2), when Commission staff determines through an informal investigation that a violation or potential violation has occurred and when formal action is deemed to be warranted, the Commission staff will initiate a docketed on-the-record proceeding to resolve the issues.   The initiation is docketed to a C-docket, indicating a formal complaint is filed.  

An informal investigation may be resolved prior to the filing of a formal complaint through a settlement whereby the utility or other corporation/person subject to the Commission’s jurisdiction commits to undertake corrective action to address or remedy a violation or potential violation or to resolve a perceived deficiency in the form of a settlement pursuant to 52 Pa. Code § 3.113(b)(3).   Under this regulation, the Commission may directly consider such settlement (generally filed for approval at an M-docket) at a public meeting.  Before the Commission makes a final decision to adopt a settlement or approve the utility’s action, the Commission will provide other potentially affected persons with the opportunity to submit exceptions thereon or to take other action provided for under law.  52 Pa. Code § 3.113(b)(3).

In Burgley, I&E filed a formal complaint, the utility filed preliminary objections, and a subsequent Joint Petition for Settlement were filed.  Instead of OALJ receiving an assignment, the Commission considered the settlement directly and issued a Tentative Opinion and Order approving the Settlement.  The Commission reasoned that pursuant to 52 Pa. Code § 3.113(b)(3), it was providing an opportunity for interested parties to file comments regarding the proposed Settlement within twenty days of the date of entry of the Tentative Opinion and Order. 
Burgley is similar to the instant case in that both cases involve a pipeline incident and are docketed to a C- docket number rather than an M-docket number, normally reserved to designate the resolution of an informal investigation prior to the filing of a formal complaint.   Generally, when a formal complainant such as I&E does not withdraw the complaint in accordance with the terms of a settlement agreement or the Commission is required to issue a decision in the matter, the ALJ  decides whether or not to approve or accept a settlement agreed to by the parties.  An ALJ issues an Initial or Recommended Decision for Commission review when approving a settlement agreement.    Settlements involving a civil penalty and alleged violations of the Public Utility Code and Commission regulations require an analysis and evaluation of the factors set forth in 52 Pa. Code § 69.1201, (Factors and Standards for Evaluating Litigated and Settled Proceedings).  A proposed settlement agreement may be approved by an ALJ and submitted to the Commission in an Initial or Recommended Decision for review notwithstanding the fact that not all of the parties have agreed to the settlement.   
The Commission evaluates proposed settlements such as the instant one to determine whether the terms are in the public interest. Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165 (Order entered October 4, 2004); 52 Pa. Code § 69.1201.  A proposed settlement satisfies the “public interest” standard by a preponderance of evidence and benefits and such burden can be met by showing a likelihood or probability of public benefits that need not be quantified or guaranteed.  Powpowsky v. Pa. Pub. Util. Cmm’n, 594 Pa. 583, 937 A.2d 1040 (2007)(Popowsky).  The Commission has traditionally defined the public interest as including ratepayers, shareholders, and the regulated community.  Pa. Pub. Util. Comm’n v. Bell Atlantic-Pennsylvania, Inc., Docket No. R-00953409 (Order entered September 29, 21995).  
In other formal complaint proceedings filed by I&E against gas utilities for violations regarding other alleged pipeline incidents, the Commission has granted intervenor status to individuals or representatives of their estates harmed by the incidents prompting investigation.  For example, in Pa. Pub. Util. Cmm’n, Bureau of Investigation and Enforcement v. UGI Utilities, Inc., at Docket No. C-2012-2308997, the ALJ granted intervenor status to Manuel E. Cruz, an Administrator of the Estates of three individuals who perished in an alleged incident.  Although the ALJ granted intervenor status in an Initial Decision approving the settlement without the benefit of the Intervenor’s comments in opposition to the settlement, the Commission considered the Intervenor’s Exceptions to the Initial Decision and the utility’s Reply Exceptions before entering an Opinion and Order on February 19, 2013.  The Commission approved a settlement which provided for an accelerated replacement program of cast iron pipelines.  Id.
In another case, Pa. Pub. Util. Cmm’n, Bureau of Investigation and Enforcement v. West Penn Power Company, at Docket No. C-2012-2307244, the Commission considered the limited objections to the settlement filed by Michael and Joann Goretzka and the reply of West Penn Power before ruling on a settlement involving an incident whereby West Penn Power’s electric distribution line fell onto a tree located on the Goretzka’s property, killing a family member. Id. Opinion and Order entered August 29, 2013 at 2.
I am not persuaded to find that an individual must sustain personal injury or property damage or be a resident of the town where the incident occurred prompting the investigation, Morgantown, Berks County, in order to have an immediate, direct and substantial interest in this I&E complaint proceeding seeking to improve a pipeline operator’s pipeline integrity practices across the Commonwealth.  The Complaint and subsequent Settlement address issues beyond just that section of the pipe removed in Berks County.  I am also not persuaded to find that a governmental entity must show that the section of pipe which prompted an investigation traversed through its political boundaries in order to intervene.  The individuals and the governmental entities are adjacent to Berks County, where the incident occurred, on the ME1, the same pipeline that traverses Chester and Delaware Counties.  The municipalities employ emergency responders and are responsible for the health and safety of their residents within their political boundaries.  That is close enough to meet the standard of an immediate, substantial and direct interest in the proceeding.
The Commission has authority under 66 Pa. C.S. §1501 to protect the safety of the general public, including its employees and residents that come in contact with the facilities of a public utility.  The Commission has discretion to permit entities such as labor unions and municipalities with emergency responders to intervene and this admission into a case under 52 Pa. Code §5.75(c) is not necessarily a recognition by the Commission that the intervenor has a direct interest in the proceeding or might be aggrieved by an order of the Commission.  Utility Workers Union of America System Local 537 v. Pennsylvania-American Water Company, C-2012-2287204 (Initial Decision dated April 9, 2012, as modified in part by Opinion and Order entered June 21, 2012) citing Reading Co. v. Pennsylvania Pub. Util. Comm’n, 146 A.2d 746 (Pa. Super. 1958).  
What is in the public interest is decided by examining the effect of the proposed Settlement on entities and individuals such as those attempting to intervene in the instant case.  I agree with Sunoco and I&E that where a complainant and respondent settle, intervenors cannot continue litigation on the merits of the complainant’s complaint.  However, the intervention is not entirely moot as an Intervenor may comment to the settlement and file exceptions or reply exceptions for the Commission’s consideration in whether to approve, reject, or modify the settlement.  Sunoco and I&E are not opposed to comments from the public, only intervention in this proceeding.   I am not scheduling hearings at this time as there is a pending settlement, which on its surface appears to contain agreements not required by current law that are in the public interest including a remaining life study of ME1 and other corrective action.  The Commission recently initiated an Advance Notice of Proposed Rulemaking Regarding Hazardous Liquid Public Utility Safety Standards at 52 Pa. Code Chapter 59, at Docket No. L-2019-3010267 for public comment.   Consideration of comments from those persons who reside near the ME1 and those governmental entities through which the ME1 pipeline passes carrying highly volatile liquids of ethane and butane, the same as alleged to have leaked in an adjacent county on the same pipeline is appropriate prior to the issuance of an Initial or Recommended Decision. 
I&E and Sunoco have entered into a Settlement in full resolving the Complaint in this proceeding and although intervention is granted, intervenors have no rights that survive discontinuance of this proceeding.
  Petitioners must take the case as it stands at the time of intervention and cannot raise issues substantially beyond the scope of the Complaint, particularly where, as here, this matter is settled.
  
Although I stated in the Flynn proceeding, persons such as the Flynn Complainants do not have the statutory authority to pursue this Complaint like I&E does and they cannot act as a private attorney general, I did not prejudge their right to intervene in the instant proceeding. See Flynn et al. v. SPLP, Dockets Nos. C-2018-3006116, Order Granting in Part and Denying in Part Complainants’ Motion for Reconsideration of Second Interim Order at 5-6 (Order entered June 6, 2019) (“The Complainants do not have the statutory authority under 66 Pa.C.S. §§ 308 and 701 as well as 52 Pa.Code § 1.8 as I&E to bring such a complaint against Respondent.”).  I find the Flynn Complainants, Thomas Casey and Josh Maxwell are all individuals residing, working and/or with children attending school in close proximity to the Mariner East pipelines in Delaware and Chester Counties.  None have averred that the specific pin-hole leak of ethane and butane gases from a section of ME1 in Morgantown, caused them immediate specific harm.   However, Morgantown is in Berks County, adjacent to Chester County, which is adjacent to Delaware County.  Even if the closest individual Petitioners reside approximately 16 miles from the location of the pinhole leak, they all have a general separate interest as landowners in close proximity to the ME1 pipeline, whose interests as landowners are not represented by I&E.   The individual petitioners’ interests are substantial, immediate and direct sufficient to warrant granting intervention at this time.  Flynn Complainants have shown good cause for their late filing as they awaited a ruling occurring on June 6, 2019 regarding the ability to amend their complaint in a separate proceeding to aver similar averments to the instant complaint.  Their intervention will not delay the orderly progress of the case, will not significantly broaden the issues, or shift any burden of proof.
The townships of West Goshen, Edgemont, Upper Uwchlan and West Whiteland are interested in data pertaining to cathodic protection and safety measures Sunoco employs and are interested in a “remaining life study.”  Although a federal principle
, there is a presumption that when a governmental entity is charged with representing the public, the representation will be adequate for purposes of intervention.  See Delaware Valley Citizens’ Council for Clean Air v. Commonwealth of Pa., 674 F.2d 970, 973 (3d Cir. 1982); Brody By & through Sugzdinis v. Spang, 957 F2d 1108, 1123 (3d Cir. 1992).  
Each township represents the public interests and safety of its respective residents. These townships have interests in township planning matters regarding the Mariner East Project separate and apart from I&E’s overall broad public interest in protecting the public safety.  See CSX Transp. Inc. v. City of Philadelphia, 2005 WL 1677975, *3-*4 (U.S.D.C.E.D. July 15, 2005)(discussing the adequacy of the City of Philadelphia’s representation of the public interest in a case denying the intervention of various citizen groups concerned with the use of a park that would be affected by potential railroad crossing closures).  

Allowing these townships intervention in the instant case will not necessarily delay implementation of Settlement terms that promote public safety, or result in a withdrawal from the Settlement, as I&E and Sunoco requested a comment/reply comment period in their joint petition anyway.   UUT has shown good cause for their late filing as well.  UUT’s intervention will not delay the orderly progress of the case, will not significantly broaden the issues, or shift any burden of proof.
In the instant case, the Commission referred not only the petitions to intervene and response to OALJ, but also the Joint Petition for Settlement.  There is no directive that the record be certified to the Commission prior to the issuance of an initial or recommended decision addressing the settlement.  Therefore, I am persuaded to permit Intervenors not agreeing to the settlement to state the reasons why, to delineate the issues they would raise if the settlement were rejected and to outline how their interest would be affected if the settlement were accepted.  An initial or recommended decision will consider comments/reply comments and will be issued for exceptions, giving those parties not accepting the settlement an opportunity to indicate to the Commission why they have not accepted the settlement and/or why the Commission should accept or approve the settlement.  

CONCLUSION
In conclusion, this Order grants the Petitions to Intervene of seven individuals/entities.  In light of the procedural juncture; however, the interventions will be limited to filing Comments within thirty (30) days of the issuance date of this Order in support of or in opposition to the Joint Petition for Settlement filed on April 3, 2019.  All parties will be given leave to file Reply Comments in response to any Comments filed by the Intervenors within sixty (60) days of the issuance date of this Order.  The Joint Petitioners for Settlement are directed to provide the Intervenors with a copy of the Joint Petition for Settlement and any Statements in Support for the purposes of filing their comments.

In granting intervention, the Intervenors will be required to take the case as it currently stands seven months after the filing of the Complaint commencing this proceeding and following the submission of a settlement petition.  The orderly progress of the case will be maintained, the issues will not be significantly broadened, and the burden of proof will not be shifted.   Intervenors will be precluded from introducing evidence into the record.  However, Intervention will give the Intervenors an opportunity to file not only comments but also Exceptions and/or Reply Exceptions in response to any Initial Decision or Recommended Decision rendered after the deadline for Reply Comments. 

Intervenors’ involvement is not on behalf of “all others similarly situated” as is possible in proceedings brought before a Court of Common Pleas.  Section 701 of the Public Utility Code provides that any person may complain in writing to the Commission regarding the acts or omissions of a public utility.  66 Pa.C.S. § 701.  Nothing in Section 701 or any other section of the Public Utility Code, however, allows for the filing of class action complaints.  In the absence of statutory authority, the Commission cannot entertain class action complaints.  Furthermore, Commission regulations allow individuals to represent themselves but they cannot be represented by people who are not attorneys.  52 Pa.Code §§ 1.21(a) and 1.22(a);  see also, William MacLuckie v. Palmco Energy PA, LLC, Docket Number C-2014-2402558, Opinion and Order (entered December 4, 2014).  To the extent that Intervenors seek to pursue additional issues on behalf of others they believe are similarly situated, that matter is beyond the scope of this proceeding.
ORDER

THEREFORE,
IT IS ORDERED:

1. That the Petition to Intervene filed by Thomas Casey is granted.

2. That the Petition to Intervene filed by Megan Flynn, Rosemary Fuller, Michael Walsh, Nancy Harkins, Gerald McMullen, Caroline Hughes, and Melissa Haines Meghan Flynn, on June 11, 2019 is granted.

3. That Josh Maxwell is granted Intervenor status in his individual capacity but not in his capacity as Mayor of Downingtown, Chester County.
4. That the Petition to Intervene filed by Edgmont Township is granted.
5.
That the Petition to Intervene filed by Upper Uwchlan Township is granted.

6.
That the Petition to Intervene filed by West Whiteland Township is granted.

7.
That the Petition to Intervene filed by West Goshen Township is granted.

8.
That Sunoco Pipeline L.P.’s Motion to Strike Response of Flynn Complainants in Opposition to Joint Petition of Sunoco and I&E for Approval of Settlement is granted.

9.
That the Bureau of Investigation and Enforcement’s Motion to Strike as Premature the Flynn Complainants’ Response in Opposition to the Joint Petition for Approval of Settlement is granted.

10.
That the Bureau of Investigation and Enforcement’s Motion to Strike Exhibit A to the Flynn Complainants’ Petition to Intervene is denied.
11.
That the Flynn Complainants’ Response in Opposition to Joint Petition of Sunoco and I&E for Approval of Settlement is hereby stricken.
12.
That Thomas Casey, Megan Flynn, Rosemary Fuller, Michael Walsh, Nancy Harkins, Gerald McMullen, Caroline Hughes, Melissa Haines, Josh Maxwell, Edgmont Township, Upper Uwchlan Township, West Whiteland Township and West Goshen Township are given leave to file Comments with the Secretary’s Bureau regarding the Joint Petition for Approval of Settlement filed in this proceeding on April 3, 2019 within thirty (30) days of the date of issuance of this Order.
13. That all parties will be permitted to file Reply Briefs in response to the Intervenors’ Comments within sixty (60) days of the date of issuance of this Order.
14. That Sunoco Pipeline L.P. and the Bureau of Investigation and Enforcement are directed to provide a copy of their Joint Petition for Settlement and Statements in Support filed on April 3, 2019 to the Intervenors within seven (7) days of the date of issuance of this Order.
15. That a copy of anything filed with the Secretary shall be sent directly to the presiding officer.  The correct address is:  Administrative Law Judge Elizabeth H. Barnes, Office of Administrative Law Judge, 400 North Street, Harrisburg PA  17120.
16.  That for the convenience of pro se intervenors, electronic instead of hard copies of filings may be directed to ebarnes@pa.gov, with an electronic copy to opposing counsel for Sunoco Pipeline, L.P. 

Date: July 15, 2019






/s/












Elizabeth H. Barnes
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�	Megan Flynn, Rosemary Fuller, Michael Walsh, Nancy Harkins, Gerald McMullen, Caroline Hughes, and Melissa Haines are Complainants in a separate proceeding involving Sunoco (See, Flynn v. Sunoco Pipeline, L.P., Docket No. C-2018-3006116).  They are not Complainants in the instant case.  


� “Additional Process” as used herein shall mean a procedural process in excess of notice and Comment and Reply Comment including, but not limited to, granting interventions, discovery, hearings, briefing or other process.  


� For instance, if the ALJ made a ruling that modified the Settlement, the parties may elect to withdraw then or elect to withdraw within 20 days of the Commission’s final ruling upon review of the ALJ’s proposed modification. 


� These include undertaking on an expedited basis a Remaining Life Study for the Mariner East 1 (ME1) pipeline, which was suggested by Governor Wolf in a statement he released on February 8, 2019.  The Study will assess the longevity of ME1, including risks to the pipeline and SPLP procedures.  This Study will be conducted by an independent expert and submitted to BIE with ongoing annual summary reports.  The Settlement also provides for ILI inspection tool runs at intervals that are accelerated and other testing and reporting that are above and beyond what existing state and federal regulations or law require.  Finally, the Settlement includes Close Interval Surveys of ME1 pipeline at accelerated intervals above and beyond any federal or state regulation or law.  All of these features of the Settlement will be significantly delayed if any procedure other than notice, Comments and Reply Comments occurs. 


�	Mr. Maxwell signed the cover letter with his title as “Mayor of Downingtown” under his name.  However, he did not sign any other document in the filing with that title; nor does he represent in this filing that he is filing as Mayor.


� Cathodic protection is a method of controlling corrosion on the surface of a metal pipe by using electrical current.  


� 	“An intervenor’s role in proceedings before this Commission is on a non-party basis, meaning that the initiating and responding parties can drive the outcome without regard to the alleged interests of would-be intervenors.” Petition of the Bureau of Investigation and Enforcement of The Pennsylvania Public Utility Commission for the Issuance of an Ex Parte Emergency Order, Docket No. P-2018-3000281 at 10 (Order entered May 3, 2018) (citing 52 Pa. Code § 5.75(c)) (“Rights upon grant of petition. Admission as an intervenor will not be construed as recognition by the Commission that the intervenor has a direct interest in the proceeding or might be aggrieved by an order of the Commission in the proceeding. Intervenors are granted no rights which survive discontinuance of a case.”).





� 	See, e.g., See Com., et al. v. Energy Services Providers, Inc. d/b/a PaG&E, Order Granting Petition to Intervene, Docket No. C-2014-2427656, 2015 WL 1957859 (Order entered Apr. 23, 2015) (Cheskis, J.) (“In granting intervention, however, Mr. Sobiech will be required to take the case as it currently stands.  PaG&E is correct that intervenors generally take the record as they find it at the time of intervention.”); Flynn et al v. Sunoco Pipeline L.P., Docket Nos. C-2018-3006116 et al Second Interim Order at 18 (Barnes J.) (Mar. 12, 2019) (“intervenors generally take the record as they find it at the time of intervention.”).


� Fed. R. Civ. P. 24(a)(2) has language similar to 52 Pa. Code § 5.72(a)(2). 
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