BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Wilmer Jay Baker




:









:

v.





:

C-2018-3004294








:

Sunoco Pipeline L.P. 




:

INTERIM ORDER

Denying Virginia Marcille-Kerslake’s Petition to Intervene, Closing the Evidentiary Record, and Establishing a Briefing Schedule

Petition to Intervene
On July 17-18, 2019, evidentiary hearings were held regarding the above-captioned matter.  Transcripts of the hearings have been filed on July 22-23, 2019, respectively.  At the hearing on July 17, 2019, Virginia Marcille-Kerslake attempted to intervene in this proceeding.  She argued her filing on July 16, 2019 with the Secretary’s Bureau was in a similar timeframe to her filings for intervention in two prior cases, where she was granted intervenor status in Senator Dinniman v. Sunoco Pipeline L.P. at Docket No. C-2018-3001451, currently in interlocutory review before the Commonwealth Court at Sunoco Pipeline L.P. v. Pennsylvania State Senator Andrew E. Dinniman and Public Utility Commission, 1169 C.D. 2018, and the consolidated complaint proceedings at Flynn et al. v. Sunoco Pipeline, L.P. at Docket No. C‑2018-3006116.  Tr. 36.   Ms. Kerslake stated that she did not intend to testify, only that she requested intervention because the other two cases will not be heard for another year and she has similar concerns as Wilmer Baker (Complainant) regarding exposure of the ME1 pipeline in her community.  Tr. 36-37. 
Conversely, Sunoco Pipeline, L.P. (Sunoco, SPLP or Respondent) objected to treating the letter as a petition to intervene as it was not properly verified or served.  Tr. 30.  SPLP argued that even if the letter was treated as a petition to intervene, it was untimely filed the day before the hearing without any showing of good cause.  Tr. 31.  Further, the petition did not contain a statement of issues and should be denied because Ms. Marcille-Kerslake resides in Chester County and already has Intervenor status in two cases against SPLP, where her issues are being addressed.  SPLP argued Ms. Marcille-Kerslake has not identified different issues, but even if she did, they should be outside the scope of the proceeding as Sunoco has been denied opportunity to conduct discovery regarding any new issue or claim in the proceeding. Tr. 34-35.
Section 5.72 of the Commission’s regulations governs intervention.  This Section provides that “a petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.”  52 Pa.Code § 5.72(a).  Section 5.72 also provides that the right or interest supporting intervention may be one of the following:

(1) A right conferred by statute of the United States or of the Commonwealth.

(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3) Another interest of such nature that participation of the petitioner may be in the public interest.

52 Pa.Code § 5.72(a)(1)-(3).  Commission regulations also govern the form, content and timing of Petitions to Intervene.  

In particular, Section 5.74 provides deadlines by which Petitions to Intervene shall be filed.  This includes filing the Petition no later than the date fixed for the filing of responsive pleadings in an order or notice with respect to the proceedings and no later than the date fixed for filing protests as published in the Pennsylvania Bulletin.  52 Pa.Code § 5.74(b)(1)-(2).  Both of these provisions, however, include “absent good cause shown” provisions that allow for exceptions to the regulations under certain circumstances.  Id.; see also, 52 Pa.Code § 5.74(c) (“intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”) (emphasis added);  Pennsylvania Public Utility Comm’n, Bureau of Investigation and Enforcement v. West Penn Power Co., Docket No. C-2012-2307244, (Opinion and Order entered August 29, 2013) (“The Commission has been liberal in interpreting this ‘good cause’ requirement, particularly where the grant of intervention will not delay the orderly progress of the case, significantly broaden the issues or shift the burden of proof.”).

In the instant case, Ms. Marcille-Kerslake has failed to show good cause for intervening in an untimely manner.  Her pleading was filed eleven months after the Complaint was filed on August 10, 2018, mainly because she is seeking expedited judgment on her issues raised in two other pending proceedings.  The Petition to Intervene was not properly served upon Respondent in a timely manner, was not verified, and failed to adequately state the issues.  Further, it would  prejudice Respondent to allow intervention with no notice or opportunity to conduct discovery regarding an Intervenor prior to an evidentiary hearing.  Ms. Marcille-Kerslake is an intervenor in two similar cases and although a hearing was held in the instant case before hearings expected to be held in October, 2019 and July, 2020, in the Flynn et al. consolidated proceeding, this alone is insufficient to show “good cause” needed for granting a last-minute intervention well-beyond 60 days from the date the Complaint.   It may appear on the surface that judgment will be rendered on some overlapping issues first in the instant case; however, it is unknown the length of time the Commission will take to ultimately decide these cases as there is no statutory deadline and the Commission is not required to review and issue decisions regarding exceptions to presiding officers’ decisions in the order they are rendered.  For these reasons, I am denying the Petition to Intervene.
However, as there have already been three comments filed to the instant case and Ms. Kerslake and approximately twenty other interested individuals sat in the audience during these proceedings, anyone not a party to the instant proceeding but who may have some insight bearing on the issues in this case may file a brief in Amicus Curiae
 on or before August 30, 2019, the same date main briefs are due in this proceeding.  Any party may file a response to the Amicus Curiae briefs and main briefs through reply briefs due on or before September 18, 2019.  Tr. 39, 388-389.   Copies of any briefs should be sent to the parties and the presiding officer.   The briefs should reference evidence in the record, not extra-record evidence.
Closing the Evidentiary Record for the Filing of Briefs
At the hearing on July 18, 2019, SPLP Exhibit Nos. 31 and 32, depicting Sunoco Pipeline L.P.’s (SPLP) witness Mr. Zurcher’s handwritten notes on an easel were admitted.  Tr. 339.  Counsel for SPLP took photographs of the Exhibits and submitted them to Wilmer Baker (Complainant) via overnight mail and to the presiding officer via e-mail.  On July 25, 2019, I sent a memorandum to the Secretary of the Commission, requesting the photographs of Exhibits 31 and 32 be attached to Docket No. C-2018-3004294.  Tr. 339. 

Accordingly, the evidentiary record is now closed and the parties are given leave to file main briefs on or before August 30, 2019 and reply briefs on or before September 18, 2019.  Tr. 387.   The parties are reminded that proposed findings of fact, conclusions of law, and ordering paragraphs should be included in the initial briefs to improve the chances of inclusion in the ensuing initial decision.  These and all findings, conclusions or argument should include specific references to their occurrence in the record.   
 THEREFORE,



IT IS ORDERED:

1. That the Petition to Intervene filed by Virginia Marcille-Kerslake on July 16, 2019 is hereby denied.

2. That Virginia Marcille-Kerslake and any other interested individual/entity who wish to assist the Commission by offering insight bearing on the issues in this proceeding is permitted to file an Amicus Curiae brief on or before August 30, 2019.
3. That the parties are given leave to file main briefs on or before August 30, 2019.
4. That the parties will be permitted to file reply briefs on or before September 18, 2019, in response to main briefs and any Amicus Curiae briefs filed .
5. That the evidentiary record at Docket No. C-2018-3004294 is closed for the filing of briefs, Amicus Curiae briefs, reply briefs, and decision writing.
6. That briefs shall comply with the requirements of 52 Pa. Code §§ 5.501 and  5.502.  The page limitation appearing in Section 5.501(e) is specifically waived to permit the parties to use the number of pages deemed to be necessary for a thorough discussion of the factual and legal issues in this case.  


7.
That due dates are in-hand and may be by electronic means on the due date if transmission occurs before 4:00 pm and notice of electronic availability on the case-specific website or hard copies follow.  



8.
Electronic service upon the administrative law judge shall include a version in WORD format.  

Dated:
July 25, 2019





/s/










Elizabeth H. Barnes







Administrative Law Judge
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