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COMMONWEALTH OF PENNSYLVANIA

April 29, 2020

E-FILED

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Re: Implementation of Chapter 32 of the Public Utility Code Regarding Pittsburgh Water
And Sewer Authority — Stage 1 and Petition of The Pittsburgh Water and Sewer
Authority for Approval of Its Long-Term Infrastructure Improvement Plan /

Docket Nos. M-2018-2640802, M-2018-2640803 and P-2018-3005037, P-2018-3005039

Dear Secretary Chiavetta:
Enclosed please find the Answer and Verification, on behalf of the Office of Small
Business Advocate (“OSBA”™), to the Petition to Intervene of the City of Pittsburgh, in the above-

captioned proceedings.

Copies will be served on all known parties in these proceedings, as indicated on the
attached Certificate of Service.

If you have any questions, please do not hesitate to contact me.

Sincerely,
/s/ Erin K. Fure
Erin K. Fure

Assistant Small Business Advocate
Attorney ID No. 312245

Enclosures
cc: Brian Kalcic
Parties of Record

Office of Small Business Advocate
Forum Place | 555 Walnut Street, 1st Floor | Harrisburg, PA 17101 | 717.783.2525 | Fax 717.783.2831 | www.osba.pa.gov



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Implementation of Chapter 32 of the Public : DocketNo. M-2018-2640802 (water)
Utility Code Regarding Pittsburgh Water and : M-2018-2640803 (wastewater)
Sewer Authority — Stage 1 :

Petition of The Pittsburgh Water and Sewer : Docket No. P-2018-3005037 (water)
Authority for Approval of Its Long-Term : P-2018-3005039 (wastewater)
Infrastructure Improvement Plan :

ANSWER OF SMALL BUSINESS ADVOCATE TO THE PETITION TO INTERVENE
OF THE CITY OF PITTSBURGH

Pursuant to 52 Pa. Code §5.61, the Office of Small Business Advocate (“OSBA™) hereby
answers the Petition to Intervene of the City of Pittsburgh (“Petition to Intervene”) filed with the
Pennsylvania Public Utility Commission (“Commission”) on April 9, 2020, and avers the

following in support thereof:

1. Admitted.

2. Admitted. By way of further answer, 52 Pa. Code § 5.72 speaks for itself. Intervention
in Commission proceedings is also constrained by the following time requirements outlined in 52
Pa. Code § 5.74:

(b) Petitions to intervene shall be filed:

(1) No later than the date fixed for the filing of responsive pleadings in an order
or notice with respect to the proceedings but not less than the notice and protest
period established under § § 5.14 and 5.53 (relating to applications requiring
notice; and time of filing) absent good cause shown.

(2) No later than the date fixed for filing protests as published in the
Pennsylvania Bulletin except for good cause shown.

(3) In accordance with § 5.53 if no deadline is set in an order or notice with
respect to the proceedings. '

(4) A statutory advocate may exercise a right of participation or file a notice of
intervention consistent with law at any time in a proceeding. A statutory advocate
exercising a right of participation or filing a notice of intervention following
expiration of any protest or intervention period shall take the record as developed
unless determined otherwise in exceptional circumstances for good cause shown.



In this case, the Notice of the Procedure for Commission Review of the September 28,
2018 Compliance Plan and Long Term Infrastructure Improvement Plan (“LTIIP”) Filings of the
Pennsylvania Water and Sewer Authority (“PWSA™) was published in the Pennsylvania Bulletin
on October 13, 2018.! No deadline was specified in the October 13, 2018 Notice for the filing of
protests, therefore, pursuant to 52 Pa. Code § 5.53, all protests were required to be filed within
sixty (60) days of the October 13, 2018 Notice. The City of Pittsburgh (“City”) did not file a
petition to intervene, protest, or any pleading within that sixty-day time frame. The City is not a
statutory advocate and does not have the automatic right to file a notice of intervention at any
time during the proceeding. The City filed its Petition to Intervene in the above-captioned matter
only after the Commission issued its March 26, 2020 Opinion and Final Order.

3. Admitted. By way of further answer, 52 Pa. Code § 5.72 speaks for itself. Intervention
in Commission proceedings is also constrained by the time requirements outlined in 52 Pa. Code
§ 5.74.

4. Admitted. By way of further answer, 52 Pa. Code § 1.8 defines “Persons” as including
“individuals, corporations, partnerships, associations, joint ventures, other business
organizations, trusts, trustees, legal representatives, receivers, agencies, governmental entities,
municipalities, municipal corporations or other political subdivisions.”

5. Admitted in part, denied in part. By way of further answer, the decision in Allegheny

Reproductive Health Center v. Pennsylvania Department of Human Services, 2020 Pa. Comma.

LEXIS 104, speaks for itself. To the extent the averments are consistent with the cited decision,
they are admitted. To the extent the averments are not consistent with the cited decision, they

are denied.

148 Pa. B. 6635.



6. Admitted.

7. Denied. The OSBA is without knowledge or information sufficient to form a believe as
to the truth of the averments in Paragraph 7.

8. Admitted in part, denied in part. It is admitted that PWSA was established by the City in
1984. It is denied that PWSA was originally established to assume responsibility for operating
the City’s water supply and distribution and wastewater collection systems (“Water and Sewer
System”). According to PWSA’s Compliance Plan, updated as of April 27, 2020 and filed at the
above-captioned dockets, PWSA originally functioned as a financing authority.>

9. Denied. The OSBA is without knowledge or information sufficient to form a believe as
to the truth of the averments in Paragraph 9.

10. Denied. The OSBA is without knowledge or information sufficient to form a believe as
to the truth of the averments in Paragraph 10.

11. Admitted in part, denied in part. It is admitted that PWSA operates and maintaiﬁs the
City’s Water and Sewer System. The remaining averments in Paragraph 11 are denied, as the
OSBA is without knowledge or information sufficient to form a belief as to the truth of the
averments in Paragraph 11.

12. Admitted in part, denied in part. It is admitted that the City leased its Water and Sewer
System to PWSA. The remaining averments in Paragraph 12 are denied, as the OSBA is without
knowledge or information sufficient to form a belief as to the truth of the averments in Paragraph
12.

13. Admitted. By way of further answer, the 1995 Cooperation Agreement speaks for itself.

14. Admitted.

2 Compliance Plan for the Pittsburgh Water and Sewer Authority, revised as of April 27, 2020, at p. 16.
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15. Admitted in part, denied in part. It is admitted that the City and PWSA negotiated the
2019 Cooperation Agreement to be effective on October 3, 2019. It is denied that the 2019
Cooperation Agreement became effective on October 3, 2019 because the contract has not been
approved by the Commission as of the date of this filing. By way of further answer, PWSA is
under the jurisdiction of the Commission and, as noted in the Final Order, “PWSA cannot
circumvent the Code and Commission mandates by making separate arrangements through a
Cooperation Agreement with the City.” |

16. Denied. The Commission has not approved the 2019 Cooperation Agreement pursuant
to 66 Pa. C.S. § 508.

17. Denied. The OSBA is without knowledge or information sufficient to form a belief as
to the truth of the averments in Paragraph 17 regarding the City’s beliefs. The remaining
averments in Paragraph 17 set forth a legal argument to which no response is required. To the
extent a response is required, the averments in Paragraph 17 are denied. By way of further
answer, the issues decided by the Commission in the Final Order are propetly resolved in the
Compliance Plan proceeding. “PWSA cannot circumvent the Code and Commission mandates

»4 Any issues

by making separate arrangements through a Cooperation Agreement with the City.
not already decided by the Commission that have bearing on the 2019 Cooperation Agreement
will be addressed in the pending proceeding at Docket No. U-2020-3017970.

18. Denied. The City received notice of the above-captioned proceedings. Notice of the

Procedure for Commission Review of the September 28, 2018 Compliance Plan and LTIIP

Filings of PWSA was published in the Pennsylvania Bulletin on October 13, 2018.> The October

3 March 26, 2020 Opinion (“Opinion”), at p. 59.
4 Opinion, at p. 59.
548 Pa. B. 6635.



13, 2018 Notice indicated that, “Regarding the PWSA Compliance Plan, no later than 45 days
after this Pennsylvania Bulletin publication, the Commission will, by means of secretarial letter,
assign the filings to the Office of Administrative Law Judge (OALJ) for the resolution of any
factual matters that PWSA or interested parties may seek to develop.” Furthermore, at Docket
No. R-2018-3002645 et al., there are several filings evidencing that the City was provided with
notice that the Cooperation Agreement was going to be addressed in the Compliance Plan. On
December 13, 2018, a letter from PWSA to the City was filed in which PWSA formally notified
the City that the Cooperation Agreement would be reviewed in the Compliahce Plan proceeding
and included copies of the Compliance Plan filing. On January 28, 2019, a letter from PWSA to
the City was filed in which PWSA served on the City the Recommended Decision in PWSA’s
2018 Base Rate Case. The Recommended Decision adopts the agreement of the parties to
investigafe the Cooperation Agreement in the Compliance Plan proceeding.® On February 28,
2019, a letter from PWSA to the City was filed in which PWSA served on the City the
Commission’s Opinion and Order adopting the Recommended Decision in PWSA’s 2018 Base
Rate Case.’

19. Denied. As outlined in the OSBA’s above answer to Paragraph 18, the City did receive
adequate notice and was provided with a meaningful opportunity to be involved in the
Compliance Plan proceedings. Despite being notified that the Cooperation Agreement could be
addressed in the Compliance Plan proceedings as early as October 13, 2018, the City chose not
to seek intervention in the Compliance Plan proceedings until the Commission issued its Final
Order on March 26, 2020.

20. The averments in Paragraph 20 set forth a legal argument to which no response is

¢ Recommended Decision at Docket No. R-2018-3002645 et al., issued January 17, 2019, at p. 16, 141.
7 Opinion and Order at Docket No. R-2018-3002645 et al., entered February 27, 2019, at p.11-12.

5



required. To the extent a response is required, the averments in Paragraph 20 are denied, and
strict proof thereof is demanded.

21. The averments in Paragraph 21 set forth a legal argument to which no response is
required. To the extent a response is required, the averments in Paragraph 21 are denied, and
strict proof thereof is demanded.

22. The averments in Paragraph 22 set forth a legal argument to which no response is
required. To the extent a response is required, the averments in Paragraph 22 are denied, and
strict proof thereof is demanded.

23. The averments in Paragraph 23 set forth a legal argument to which no response is
required. To the extent a response is required, the averments in Paragraph 23 are denied, and
strict proof thereof is demanded.

24. Denied. The OSBA is without knowledge or information sufficient to form a belief as
to the truth of the averments Paragraph 24 regarding PWSA and the City’s motivations. The
remaining averments in Paragraph 24 constitute set forth a legal argument to which no response
is required. To the extent a response is required, the remaining averments in Paragraph 24 are
denied, and strict proof thereof is demanded

25. Denied. The OSBA is without knowledge or information sufficient to form a belief as
to the truth of the averments in Paragraph 25 regarding the City’s beliefs. The remaining
averments in Paragraph 25 set forth a legal argument to which no response is required. To the
extent a response is required, the averments in Paragraph 25 are denied. By way of further
answer, the issues decided by the Commission in the Final Order are properly resolved in the

Compliance Plan proceeding. “PWSA cannot circumvent the Code and Commission mandates



by making separate arrangements through a Cooperation Agreement with the City.”8 Any issues
not already decided by the Commission that have bearing on the 2019 Cooperation Agreement
will be addressed in the pending proceeding at Docket No. U-2020-3017970.

26. The averments in Paragraph 26 set forth a legal argument to which no response
is required. To the extent a response is required, the averments in Paragraph 26 are denied. By
way of further answer, the City was placed on notice multiple times that the Cooperation
Agreement could and would be addressed in the Compliance Plan proceedings. The City had
ample opportunity to seek intervention in the Compliance Plan proceedings, as it had sixty days
from October 13, 2018 to do so. The City chose not to seek intervention in the Compliance Plan
proceedings until after the Commission issued its Final Order. The City was not deprived of
having meaningful notice and a meaningful opportunity to participate in the Compliance Plan
proceedings; rather the City chose not to seek intervention until April 9, 2020, despite being on
notice of the proceeding as of at least October 13, 2018.

27. Denied. The OSBA is without knowledge or information sufficient to form a belief as
to the truth of the averments in Paragraph 27 regarding the City’s beliefs. The remaining
averments in Paragraph 27 set forth a legal argument to which no response is required. To the
extent a response is required, the averments in Paragraph 27 are denied. By way of further
answer, the issues decided by the Commission in the Final Order are properly resolved in the
Compliance Plan proceeding. “PWSA cannot circumvent the Code and Commission mandates
by making separate arrangements through a Cooperation Agreement with the City.”® Any issues
not already decided by the Commission that have bearing on the 2019 Cooperation Agreement

will be addressed in the pending proceeding at Docket No. U-2020-3017970.

8 Opinion, at p. 59.
® Opinion, at p. 59.



28. The averments in Paragraph 28 set forth a legal argument to which no
response is required. To the extent a response is required, the averments in Paragraph 28 are
denied. By way of further answer, the issues decided by the Commission in the Final Order are
properly resolved in the Compliance Plan proceeding. Any issues not already decided by the
Commission that have bearing on the 2019 Cooperation Agreement will be addressed in the
pending proceeding at Docket No. U-2020-3017970. The City has the opportunity to participate
in the proceedings at Docket No. U-2020-3017970. PWSA’s position was thoroughly
considered by the Administrative Law Judges (“ALJs”) and the Commission in the Compliance
Plan proceedings. The City has not been prejudiced in the Compliance Plan proceedings as it -
had ample notice and opportunity to seek intervention in the proceedings but chose not to until
after the Commission’s Final Order was issued.

29. Denied. The City has not been prejudiced in the Compliance Plan proceedings as it had
émple notice and opportunity to seek intervention in the proceedings but chose not to until after
the Commission’s Final Order was issued. The City should not be rewarded for sitting on its
hands. To the contrary, granting the City’s Petition to Intervene at this late stage would prejudice
all other parties who fully participated in the litigation stages of the Compliance Plan
proceedings as it may force the parties to relitigate their respective cases.

30. The averments in Paragraph 30 set forth a legal conclusion to which no response is
required. By way of further answer, 42 Pa. C.S. § 8541 et seq. speak for themselves.

31. The averments in Paragraph 31 set forth a legal conclusion to which no response is
required. By way of further answer, 42 Pa. C.S. § 8542(b)(5) speaks for itself.

32. The averments in Paragraph 32 set forth a legal argument to which no response is



required. To the extent a response is required, the averments in Paragraph 32 are denied. By
way of further response, the City had ample notice and opportunity to seek intervention in the
proceedings but chose not to until after the Commission’s Final Order was issued. The City
could have made the legal arguments that it sets forth in Paragraph 32 in the Compliance Plan
proceeding, but chose not to participate or seek intervention in the proceedings until this point.
The issues decided by the Commission in the March 26, 2020 Opinion and Final Order are
issues correctly resolved in the Compliance Plan proceeding. These issues should not and need
not be examined in the context of the City Cooperation Agreement. The decisions by the
Commission in the Opinion and Final Order bring PWSA into greater compliance with the
Public Utility Code and Regulations. The remainder of the terms of the City Cooperation
Agreement, not preempted by decisions in the Compliance Plan proceeding Opinion and Final
Order, may be examined in the proceeding at Docket No. U-2020-3017970. The City’s
averments in Paragraph 32 do not meet the standard for intervention under 52 Pa. Code §
5.74(c), which states “intervention will not be permitted once an evidentiary hearing has
concluded absent extraordinary circumstances.”

33. The averments in Paragraph 33 set forth a legal argument to which no response is
required. To the extent a response is required, the averments in Paragraph 33 are denied. By
way of further response, the City had ample notice and opportunity to seek intervention in the
proceedings and could have made the legal arguments that it sets forth in'Paragraph 33 in the
Compliance Plan proceeding, but chose not to participate or seek intervention in the proceedings
until after the Commission’s Final Order was issued. The City’s averments in Paragraph 33 do
not constitute extraordinary circumstances under 52 Pa. Code § 5.74(c), and therefore the City

fails to meet its burden of showing intervention is warranted.



34. The averments in Paragraph 34 set forth a legal argument to which no response is
required. To the extent a response is required, the averments in Paragraph 34 are denied. By
way of further response, the City had ample notice and opportunity to seek intervention in the
proceedings and could have made the legal arguments that it sets forth in Paragraph 34 in the
Compliance Plan préceeding, but chose not to participate or seek intervention in the proceedings
until after the Commission’s Final Order was issued. The City’s averments in Paragraph 34 do
not constitute extraordinary circumstances under 52 Pa. Code § 5.74(c), and therefore the City
fails to meet its burden of showing intervention is warranted.

35. Admitted in part, denied in part. By way of further answer, the Opinion and Final Order
speak for themselves. The remaining averments in Paragraph 35 set forth a legal argument to
which no response is required. To the extent a response is required, the averments in Paragraph
35 are denied. By way of further response, the City had ample notice and opportunity to seek
intervention in the proceedings, but chose not to participate or seek intervention in the
proceedings until after the Commission’s Final Order was issued. The City’s averments in
Paragraph 35 do not constitute extraordinary circumstances under 52 Pa. Code § 5.74(c), and
therefore the City fails to meet its burden of showing intervention is warranted.

36. The averments in Paragraph 36 set forth a legal argument to which no response is
required. To the extent a response is required, the averments in Paragraph 36 are denied.

37. Denied. It is denied that the City is entitled as a matter of law to intervene in this
proceeding. Pursuant to 52 Pa. Code §5.74(c), “Except with regard to statutory advocates under
subsection (b)(4), intervention will not be permitted once an evidentiary hearing has concluded
absent extraordinary circumstances.” The City has failed to meet its burden of demonstrating

extraordinary circumstances warranting intervention under 52 Pa. Code § 5.74(c), which is the
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only avenue available to the City, as an evidentiary hearing took place in this proceeding on
August 21, 2019 (approximately six months before the City filed its Petition to Intervene).
38. Admitted.
39. Admitted.

40. Admitted.

WHEREFORE, the Office of Small Business Advocate respectfully requests that the
Pennsylvania Public Utility Commission deny the relief requested in the City’s Petition to

Intervene.

Respectfully submitted,

/s/ Erin K. Fure

Erin K. Fure
Attorney ID No. 312245
Assistant Small Business Advocate

For:

John R. Evans
Small Business Advocate

Office of Small Business Advocate
555 Walnut Street, 1% Floor
Harrisburg, PA 17101

(717) 783-2525

(717) 783-2831

Dated: April 29, 2020
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VERIFICATION

I, John R. Evans, hereby state that the facts set forth herein above are true and correct to the best
. of my knowledge, information and belief and that I expect to be able to prove the same at a hearing
~ held in this matter. I understand that the statements herein are made subject to the penalties of 18
Pa. C.S. § 4904 (relatmg to.unsworn falsification to authorities). '

(b ffo—

’/ (Signature)

Date: 3% A




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Implementation of Chapter 32 of the

Public Utility Code Regarding Pittsburgh

Water and Sewer Authority — Stage 1

Petition of The Pittsburgh Water and

Sewer Authority for Approval of Its Long-

Term Infrastructure Improvement Plan

Docket No. M-2018-2640802
Docket No. M-2018-2640803

Docket No. P-2018-3005037
Docket No. P-2018-3005039

CERTIFICATE OF SERVICE

L hereby certify that true and correct copies of the foregoing have been served via email (unless
other noted below) upon the following persons, in accordance with the requirements of 52 Pa. Code §

1.54 (relating to service by a participant).

The Honorable Mark A. Hoyer

The Honorable Conrad A. Johnson
Pennsylvania Public Utility Commission
Piatt Place

301 5™ Avenue, Suite 220

Pittsburgh, PA 15222

mhoyer@pa.gov

cojohnson(@pa.gov

Christine Maloni Hoover, Esquire
Erin L. Gannon, Esquire

Lauren E. Guerra, Esquire

Office of Consumer Advocate
555 Walnut Street, 5th Floor
Harrisburg, PA 17101
OCAPWSA2018@paoca.org
(Counsel for OCA)

Scott Rubin

333 Oak Lane

Bloomsburg, PA 17815
OCAPWSA2018@paoca.org
(Witness for OCA)

Terry Fought, P.E.

780 Cardinal Drive
Harrisburg, PA 17111
OCAPWSA2018@paoca.org
(Witness for OCA)

Barbara R. Alexander

83 Wedgewood Drive
Winthrop, ME 04364
OCAPWSA2018@paoca.org
(Witness for OCA)

Roger D. Colton

Fisher, Sheehan & Colton

34 Warwick Road

Belmont, MA 02478
OCAPWSA2018@paoca.org
(Witness for OCA)

Gina L. Miller, Esquire

John M. Coogan, Esquire

Bureau of Investigation & Enforcement
400 North Street

Commonwealth Keystone Building
Harrisburg, PA 17120
ginmiller@pa.gov

jcoogan(@pa.gov

(Counsel for BIE)

Elizabeth R. Marx, Esquire

John W. Sweet, Esquire
Pennsylvania Utility Law Project
118 Locust Street

Harrisburg, PA 17101
pulp@palegalaid.net

(Counsel for Pittsburgh UNITED)




Daniel Clearfield, Esquire
Deanne M. O’Dell, Esquire
Karen O. Moury, Esquire

Carl R. Shultz, Esquire

Sarah Stoner, Esquire

Eckert Seamans Cherin & Mellott, LLC
213 Market Street, 8% Floor
Harrisburg, PA 17101
dclearfield@eckertseamans.com
dodell@eckertseamans.com
kmoury@eckertseamans.com
cshultz@eckertseamans.com
sstoner@eckertseamans.com
(Counsel for PWSA)

Susan Simms Marsh, Esquire
Pennsylvania-American Water Company
852 Wesley Drive

Mechanicsburg, PA 17055
susan.marsh@amwater.com

(Counsel for PAWC)

Michael A. Gruin, Esquire
Stevens & Lee, P.C.

17 North Second Street, 16% Floor
Harrisburg, PA 17101
mag(@stevenslee.com

(Counsel for PAWC)

Yvonne S. Hilton

John F. Doherty

Lawrence H. Baumiller

John V. DeMarco

City of Pittsburgh Department of Law

City-County Building, Suite 313 414 Grant St.

Pittsburgh, PA 15219
yvonne.hilton@pittsburghpa.gov
john.doherty@pittsburghpa.gov
lawrence.baumiller@pittsburghpa.gov
john.demarco@pittsburghpa.gov

DATE: April 29, 2020

Linda R. Evers, Esquire
Stevens & Lee, P.C.
111 N. Sixth Street

PO Box 679

Reading, PA 19601
Ire(@stevenslee.com
(Counsel for PAWC)

Mitchell Miller

Mitch Miller Consulting LLC

60 Geisel Road

Harrisburg, PA 17112
Mitchmiller77@hotmail.com

(Expert Witness for Pittsburgh UNITED)

Peter J. DeMarco, Esquire

Cecilia Segal, Esquire

Dimple Chaudhary, Esquire
Natural Resource Defense Council
1152 15" Street NW, Ste. 300
Washington, DC 20005
pdemarco@nrde.org
csegal@nrdc.org
dchaudhary@nrdc.org

(Counsel for Pittsburgh UNITED)

Michelle Naccarati-Chapkis
Mayor’s Blue Ribbon Panel on

Restructuring the PWSA

c/o Women for a Healthy Environment
5877 Commerce Street

Pittsburgh, PA 15206

(First Class Mail ONLY)

/s/ Erin K. Fure

Erin K. Fure
Assistant Small Business Advocate
Attorney ID No. 312245



