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ORDER
BY THE COMMISSION:


Before the Commission for review and consideration is the proposed Protective Order filed by StateWise Energy Pennsylvania, LLC (StateWise) and SFE Energy Pennsylvania, Inc. (SFE) with respect to their June 15, 2020 Petition for Protective Order.  State Wise and SFE request that the Commission approve the Protective Order along with Appendix A thereto.  By Order entered July 16, 2020, the Commission tentatively granted the Petition for Protective Order, pending the filing of a proposed protective order.  For the reasons set forth below, we will approve the Protective Order.
BACKGROUND
On March 6, 2020, pursuant to subsection 7301(c) of the Emergency Management Services Code, 35 P.S. §§ 7101, et seq., Governor Tom Wolf issued a Proclamation 
of Disaster Emergency proclaiming the existence of a disaster emergency throughout the Commonwealth for a period of up to ninety (90) days, unless renewed.  Shortly thereafter, the World Health Organization declared COVID-19 a pandemic.  The Governor’s Proclamation of Disaster Emergency, explicitly authorizes and directs the suspension of “the provisions of any regulatory statute prescribing the procedures for conduct of Commonwealth business, or the orders, rules or regulations of any Commonwealth agency, if strict compliance with the provisions of any statute, order, rule, or regulation would in any way prevent, hinder, or delay necessary action in coping with this emergency.”
  On June 3, 2020, the Governor renewed the Proclamation of Disaster Emergency for an additional period of ninety (90) days and, on August 31, 2020, the Governor renewed the Proclamation of Disaster Emergency a second time.

The Commission has promulgated sales and marketing regulations for suppliers under its jurisdiction at 52 Pa. Code §§ 111.1-111.14.  With regard to door-to-door, public event, and in-person sales and marketing activities, the Commissions regulations at 52 Pa. Code § 111.2 provide the following: 
Door-to-door sales – A solicitation or sales method whereby an agent proceeds randomly or selectively from residence to residence.
. . .

Public event – An event in a public location which may facilitate sales and marketing activities or may result in a customer enrollment transaction.
Sales and marketing – The extension of an offer to provide services or products communicated orally, electronically, or in writing to a customer. 
52 Pa. Code § 111.2.  
On March 16, 2020, Commission Chairman Gladys Brown Dutrieuille issued an Emergency Order prohibiting jurisdictional suppliers from engaging in door-to-door, public event, and in-person sales and marketing activities during the pendency of the Governor’s Proclamation of Disaster Emergency, or unless otherwise directed by the Commission.  The Chairman directed the cessation of these sales and marketing activities to protect the health and safety of customers and supplier employees by minimizing social contact to reduce the spread of COVID-19.  The Commission ratified the Emergency Order on March 26, 2020, finding that it was in the public interest.
On March 19, 2020, the Governor issued an Order Regarding the Closure of All Businesses that are Not Life Sustaining, which directed the closure of the physical operations of non-life-sustaining businesses to reduce the spread of COVID-19, and required businesses that remained open to adhere to social distancing requirements.
  On April 22, 2020, the Governor announced a phased plan for reopening businesses and easing social restrictions.
  The plan categorizes counties into three color-coded phases – red, yellow, and green – based on conditions in the counties.  The “red phase” is the most restrictive, while the “green phase” is the least restrictive, although certain restrictions remain in place during the green phase.  All counties were initially in the red phase.  The first counties moved from the red phase to the “yellow phase” on May 8, 2020, and the first counties moved from the yellow phase to the green phase on May 29, 2020.

On May 21, 2020, NRG Energy, Inc. (NRG) filed a Petition for Partial Rescission of the Commission’s March 16, 2020 Emergency Order establishing a temporary moratorium on door-to-door, public event, and in-person sales and marketing activities by jurisdictional suppliers.  NRG requested that the Commission rescind the portion of the Emergency Order that prohibits in-person sales and marketing activities as it pertains to activities at retail businesses open as a result of directives issued by the Governor.  

By Order entered June 4, 2020, the Commission granted NRG’s Petition with modification.  The Commission lifted the moratorium on in-person sales and marketing activities for all jurisdictional electric generation suppliers and natural gas suppliers as it pertains to activities at retail businesses open as a result of the Governor’s directives regarding the yellow and green phases.  The Commission directed suppliers to report their intent to resume in-person sales and marketing activities at retail businesses to the Commission’s Office of Competitive Market Oversight (OCMO) and the Bureau of Consumer Services (BCS).  The Commission also directed suppliers engaging in 
in-person sales and marketing activities at retail businesses to comply with all relevant orders and guidance of the Governor and the Secretary of Health.  The Commission’s June 4, 2020 Order did not otherwise impact the moratorium on all other door-to-door, public event, and in-person sales and marketing activities by jurisdictional suppliers.
On June 15, 2020, StateWise and SFE filed a Petition for Partial Rescission, or alternatively, Petition for Waiver, of the Commission’s March 16, 2020 Emergency Order as well as a Petition for Protective Order.  StateWise and SFE requested relief from the prohibition on door-to-door sales and marketing activities for counties in the yellow and green phases of the Governor’s reopening plan.  State Wise and SFE sought proprietary treatment of redacted information in its Petition for Partial Rescission.
On June 18, 2020, Interstate Gas Supply, Inc. d/b/a IGS Energy’s (IGS) also filed a Petition for Partial Rescission of the March 16, 2020 Emergency Order.  IGS requested relief from the prohibition on door-to-door, public event, and in-person sales and marketing activities for counties in the green phase of the Governor’s reopening plan.  

The Commission entered an Order denying the Petitions for Partial Rescission on July 16, 2020.  The Commission held that StateWise, SFE, and IGS did not offer sufficient justification to rescind the portions of the March 16, 2020 Emergency Order establishing a moratorium on door-to-door, public event, and in-person sales and marketing activities, as modified by the June 4, 2020 Order.  The Commission found that the portions of the Emergency Order that remain in place continued to be necessary to ensure the protection of customers and supplier employees by minimizing social contact in response to the COVID-19 pandemic.  With regard to StateWise and SFE’s Petition for Protective Order, the Commission found that proprietary treatment of the information in the respective Petition for Partial Rescission was reasonable and tentatively granted the Petition for Protective Order, pending the filing of a proposed protective order.
On August 11, 2020, in accordance with the Commission’s July 16, 2020 Order, StateWise and SFE filed their proposed Protective Order with the Commission.  

DISCUSSION
We note that any issues we do not specifically address herein have been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).
As we discussed in our July 16, 2020 Order, the Commission’s regulations at 
52 Pa. Code § 5.365 govern protective orders in Commission proceedings.  See 52 Pa. Code § 5.365(a)-(b).  The Commission applies the factors in 52 Pa. Code § 5.365(a) to determine what information qualifies for protection in adversarial and non-adversarial proceedings and balances the potential harm of disclosure with the public’s interest in free and open access to the administrative process.  
In their June 15, 2020 Petition for Protective Order, StateWise and SFE sought relief to protect redacted information in its Petition for Partial Rescission (collectively, proprietary information).  StateWise/SFE Petition for Protective Order at ¶ 4.  We held, in our July 16, 2020 Order, that proprietary treatment of the type of information identified by StateWise and SFE is reasonable.  We noted that no party has opposed affording this protection under 52 Pa. Code § 5.365(b).  Since StateWise and SFE did not include with their Petition for Protective Order a proposed protective order or proposed ordering paragraphs governing the terms by which it seeks to protect this information, however, we found that the extent of the protection sought by StateWise and SFE was unclear.  Therefore, we tentatively granted the Petition for Protective Order, pending the filing of a proposed protective order with the Commission for review and consideration.
On August 11, 2020, StateWise and SFE filed their proposed Protective Order in accordance with our July 16, 2020 Order.  The Protective Order sets forth the terms governing the treatment of the redacted proprietary information identified in StateWise and SFE’s June 15, 2020 Petition for Partial Rescission and includes a Non-Disclosure Certificate as Appendix A.  StateWise and SFE seek approval of the Protective Order and Appendix A for the reasons set forth in their Petition for Protective Order.  Therein, StateWise and SFE averred, inter alia, that the Protective Order is reasonable and fairly balances the interest of StateWise and SFE with the interests of the public.  
In light of our July 16, 2020 Order and upon review of StateWise and SFE’s proposed Protective Order, we agree with StateWise and SFE that the Protective Order is reasonable.  We find that the level of protection afforded to the redacted proprietary information in StateWise and SFE’s Petition for Partial Rescission by the Protective Order is appropriate.  Further, no party has objected to the terms of the Protective Order.   Therefore, we conclude that the Protective Order should be approved.
CONCLUSION
As we held in our July 16, 2020 Order, proprietary treatment of the type of information identified by StateWise and SFE is reasonable.  The protection afforded to the redacted information in StateWise and SFE’s Petition for Partial Rescission by the Protective Order is likewise reasonable.  The Protective Order is hereby approved;  THEREFORE,

IT IS ORDERED:
1.
That the Protective Order filed by StateWise Energy Pennsylvania, LLC and SFE Energy Pennsylvania, Inc. on August 11, 2020, is hereby approved and issued pursuant to the Commission’s authority under 52 Pa. Code § 5.365.
2.
That the Protective Order shall govern the treatment of proprietary information so designated by StateWise Energy Pennsylvania, LLC and SFE Energy Pennsylvania, Inc.

3.
That StateWise Energy Pennsylvania, LLC and SFE Energy Pennsylvania, Inc. shall make proprietary information available to qualified individuals who execute and return Appendix A to the Protective Order.

4.
That no person afforded access to any proprietary information by this Order shall use or disclose such information in violation of the Protective Order.

5.
That the parties affected by the terms of this Order shall retain the right to question or challenge confidential or proprietary information designations; to question or challenge the admissibility of proprietary information on any proper ground, including, but not limited to, irrelevance, immateriality, or undue burden; to seek an order permitting disclosure of proprietary information beyond that allowed in this Order; and to seek additional measures of protection of proprietary information beyond those provided in this Order.  If a challenge is made to the designation of a document or information as proprietary, the party claiming that the information is proprietary retains the burden of demonstrating that the designation is necessary and appropriate.  

6.
That this Order be served on StateWise Energy Pennsylvania, LLC, SFE Energy Pennsylvania, Inc., the Commission’s Bureau of Investigation and Enforcement, the Office of Consumer Advocate, and the Office of Small Business Advocate.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  September 17, 2020
ORDER ENTERED:  September 17, 2020
� Proclamation of Disaster Emergency, Commonwealth of Pennsylvania, Office of the Governor �(March 6, 2020) available at � HYPERLINK "https://www.governor.pa.gov/wp-content/uploads/2020/03/20200306-COVID19-Digital-Proclamation.pdf" �https://www.governor.pa.gov/wp-content/uploads/2020/03/20200306-COVID19-Digital-Proclamation.pdf�. 


� Amendment to Proclamation of Disaster Emergency, Commonwealth of Pennsylvania, �Office of the Governor (August 31, 2020) available at � HYPERLINK "https://www.governor.pa.gov/wp-content/uploads/2020/09/20200831-TWW-amendment-to-COVID-disaster-emergency-proclamation.pdf" �https://www.governor.pa.gov/wp-content/uploads/2020/09/20200831-TWW-amendment-to-COVID-disaster-emergency-proclamation.pdf�.


� Order Regarding the Closure of all Businesses that are Not Life Sustaining, Commonwealth of Pennsylvania, Office of the Governor (March 19, 2020) available at � HYPERLINK "https://www.governor.pa.gov/wp-content/uploads/2020/03/20200319-TWW-COVID-19-business-closure-order.pdf" �https://www.governor.pa.gov/wp-content/uploads/2020/03/20200319-TWW-COVID-19-business-closure-order.pdf�.


� Reopening Targeted for May 8 in North-Central, Northwest, Commonwealth of Pennsylvania, Office of the Governor (April 22, 2020) available at � HYPERLINK "https://www.governor.pa.gov/newsroom/gov-wolf-reopening-targeted-for-may-8-in-north-central-northwest/" �https://www.governor.pa.gov/newsroom/gov-wolf-reopening-targeted-for-may-8-in-north-central-northwest/�.


� Gov. Wolf Adds Eight Counties to Yellow and 17 to Green on May 29, Remainder to Yellow on June 5, Commonwealth of Pennsylvania, Office of the Governor (May 22, 2020) available at � HYPERLINK "https://www.governor.pa.gov/newsroom/gov-wolf-adds-eight-counties-to-yellow-and-17-to-green-on-may-29-remainder-to-yellow-on-june-5/" �https://www.governor.pa.gov/newsroom/gov-wolf-adds-eight-counties-to-yellow-and-17-to-green-on-may-29-remainder-to-yellow-on-june-5/�.
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