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I. INTRODUCTION 

On March 13, 2020, PECO Energy Company ("PECO" or "Company") filed with the 

Pennsylvania Public Utility Commission ("PUC" or "Commission") a Petition for Approval of 

the Company's Fifth Default Service Program ("DSP V").  Petition of PECO Energy Company 

for Approval of Its Default Service Program for the Period from June 1, 2021 through May 31, 

2025, Docket No. P-2020-3019290 (Mar. 13, 2020) (hereinafter, "Petition").  On April 1, 2020, 

the Philadelphia Area Industrial Energy Users Group ("PAIEUG")1 filed a Petition to Intervene 

to the Company's Petition.  A Prehearing Conference was held on May 5, 2020, before 

Administrative Law Judge ("ALJ") Eranda Vero.  

After the submission of testimony in this proceeding, evidentiary hearings were held on 

July 30, 2020, at which time the parties informed the ALJ that a partial settlement had been 

achieved.  On August 13, 2020, the Joint Petition for Partial Settlement ("Joint Petition") was 

filed, with one issue continuing for litigation:  whether the assignment of responsibility for PJM 

Interconnection, LLC ("PJM") charges for Network Integration Transmission Service ("NITS") 

on PECO's system should be modified from the status quo. 

On August 16, 2020, Main Briefs were submitted in this proceeding, with Reply Briefs 

submitted on September 8, 2020.  On October 20, 2020, ALJ Vero's Recommended Decision 

("RD") was issued, with ALJ Vero correctly determining that the status quo should remain with 

respect to the collection of NITS costs on PECO's system.  On October 29, 2020, the Electric 

Supplier Coalition ("ESC" or "Coalition") filed Exceptions to the RD.  PAIEUG submits these 

Reply Exceptions to respond accordingly. 

As set forth more fully herein, the ALJ's RD correctly determines that the ESC failed to 

meet its burden of proof with respect to any change in the status quo regarding the collection of 

1 PAIEUG's compilation is listed on the cover page of these Reply Exceptions.   
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NITS costs.  Unfortunately, ESC's Exceptions fail to respond to that finding, but rather, set forth 

various arguments that are tangentially addressed in the RD, or, contrary to procedural 

requirements, raise a claim that was not even referred to in the RD.   

For example, the ESC's Exceptions argue that the ALJ erred by not finding that the 

Electricity Generation Customer Choice and Competition Act ("Competition Act") allows for a 

collection of NITS by PECO.  See ESC Exception ("Exc.") No. 1.  Regardless of whether the 

Competition Act allows for such a transfer in the collection of costs, ESC failed to meet its 

burden of proof with respect to providing any evidence that such a change in the status quo is 

warranted.  See Reply Exception No. 1, infra. 

Moreover, the ESC utilizes its Exceptions to argue whether the Competition Act requires 

a similar "playing field" for Electric Generation Suppliers ("EGSs") and Electric Distribution 

Companies ("EDCs").  The ESC fails to recognize that the Competition Act specifically 

differentiates between EDCs and EGSs, thus rendering such a comparison untenable.  ESC 

seems to set forth this argument as an attempt to overlook the fact that the ALJ correctly 

determines that the Coalition failed to provide any evidence that PECO's NITS costs are volatile, 

which would be the driving factor in any change in the status quo.  See Reply Exception No. 2, 

infra. 

Finally, in a last minute attempt to sway the Commission, the ESC claims that the PUC 

should institute a statewide review of NITS issues.  This claim fails on several counts, including 

the fact that:  (1) it is not an exception to anything in the RD; (2) it was not presented as part of 

ESC's case in chief in its Main Brief; and (3) it is outside the scope of this proceeding.  

Accordingly, ESC's request must be rejected.  See Reply Exception No. 3, infra. 
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II. REPLY EXCEPTIONS 

A. Reply Exception No. 1.  The Recommended Decision Correctly Finds That 
the Electric Supplier Coalition Did Not Meet Its Burden of Proof With 
Respect to a Change in the Status Quo for the Collection of NITS. 

In the RD, the ALJ recommends that ESC's request to modify the status quo with respect 

to the collection of NITS costs be rejected because the ESC failed to meet the burden of proving 

such a change was appropriate.  RD at 106-108.  In its Exceptions, the Coalition claims that the 

RD must be rejected based upon a single paragraph discussing the provisions of the Competition 

Act.  ESC Exc. No. 1.  Further review of the RD finds that, while the ALJ agrees with several 

parties' positions on the Competition Act interpretation, the reasoning behind the ALJ's 

recommendation to maintain the status quo stems from the ESC's failure to meet its burden of 

proof in this proceeding.   

In the RD, the ALJ correctly finds that the ESC failed to show that the NITS costs in 

PECO's service territory are so volatile they cannot be predicted.  RD at 106.  Moreover, the ALJ 

appropriately notes that ESC did not provide any evidence showing the volatility of PECO's 

NITS rates.  Id. Further, the ALJ fittingly references current PUC precedent holding that the 

collection of NITS for shopping customers should remain with the customer's EGS.  Id. at 107.  

In other words, the RD provides a strong and substantive basis for rejecting ESC's position. 

For purposes of its Exceptions, however, ESC focuses mainly on one paragraph in the 

RD that agrees with PAIEUG's position regarding the possibility that rebundling of transmission 

and distribution services could result from the Coalition's proposal in contravention of the 

Competition Act.  ESC Exc., p. 5.  In response, the ESC spends several pages of its Exceptions 

arguing about this interpretation of the Competition Act.  Id.  Moreover, the ESC points to a 

PUC Order in which the Commission had previously addressed this issue.  Id. at 4.  In doing so, 

however, the Coalition fails to recognize that in this same PUC Order, the Commission 
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determined that the lack of volatility in NITS costs warranted retention of the status quo.  Joint 

Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power 

Company, and West Penn Power Company for Approval of their Default Service Programs; 

Docket Nos. P-2013-2391368, P-2013-2391372, P-2013923913745,  P-2013-2391278, Opinion 

and Order (July 24, 2014) ("FE DSP III Order").  In other words, the Order that ESC cites in its 

Exceptions actually supports the ALJ's findings in the RD, as the Coalition has failed to prove 

any volatility in NITS costs warranting a change in the status quo. 

In the FE DSP III Order, the Commission does find that First Energy Solutions' (i.e., an 

EGS similar to those members of the ESC) proposal to modify the NITS collection was not 

precluded by the Competition Act or PUC regulations.  FE DSP III Order, p. 38.  This finding, 

however, is irrelevant to the Commission's overarching determination that FES did not meet its 

burden of proof in that proceeding.  Id. at 31.  According to the PUC, FES did not present any 

evidence showing any volatility in NITS costs warranting a change in circumstances with respect 

to the PUC's previous decision to retain NITS cost collection for shopping customers with their 

EGSs.  Id. 

In the instant proceeding, the ALJ also correctly finds that ESC had failed to show that 

NITS costs in PECO's service territory are so volatile they cannot be predicted.  RD at 106.  

Moreover, the ALJ determines that the ESC did not provide any evidence of volatility for 

PECO's NITS costs.  Id.  Further, the ALJ cites to previous PUC precedent upholding the status 

quo with respect to NITS collection.  Id. at 107.  Accordingly, even if the PUC were to determine 

that the Competition Act did not hinder ESC's proposal, that determination is irrelevant in light 

of PUC precedent and lack of evidence by the Coalition.  For these reasons, ESC's Exception 

No. 1 should be denied by the PUC. 
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B. Reply Exception No. 2:  The Recommended Decision Correctly Finds that the 
Evidence Presented Herein Proves that PECO's NITS Are Not Volatile. 

In the RD, the ALJ correctly determines that the Coalition failed to provide any evidence 

showing that PECO's NITS costs are volatile.  RD at 106.  ESC attempts to argue that such 

evidence is not relevant because the PUC should instead focus on providing similar playing 

fields for both EGSs and EDCs.  ESC Exc., p. 9-10.  Contrary to the ESC's claims, EDCs and 

EGSs are not identical and should not be treated as such.  Moreover, the mere fact that PECO has 

implemented formula rates does not automatically prove evidence of volatility in NITS rates.  

Because the ALJ correctly finds that no volatility exists with respect to NITS in PECO's service 

territory, ESC's Exceptions should be denied. 

The main thrust of the Coalition's argument is that the RD does not interpret the evidence 

correctly because the ALJ fails to focus on creating a level playing field for EDCs and EGSs.  

ESC Exc., pp. 8-10.  Unfortunately, the ESC fails to recognize that EDCs and EGSs are different 

and must be treated as such.  Once that issue is resolved, review of the Coalition's Exceptions 

show that the ESC can provide no evidence that PECO's NITS are volatile.  

As correctly noted by Calpine, another EGS in PECO's service territory, comparing retail 

electric market products and services to fully regulated default service is an apples to oranges 

comparison.  Calpine Main Brief, p. 4.  Default service is based on a uniform master supply 

agreement with no individually negotiated terms of service (i.e., it is one size fits all).  Id.  

Conversely, the Competition Act has provided EGSs with the freedom to choose the products 

and services they offer into the marketplace, as well as the freedom to build, establish, and 

promote innovate products and services to meet both individual customer needs and the EGS's 

own business and management decisions.  Id. at 4-5. 
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Simply because the members of the Coalition have decided that they do not want the 

freedom provided by the competitive marketplace does not mean that the ESC can now argue 

that EGSs should be treated identically to EDCs.  Unfortunately, the ESC cannot pick and 

choose those provisions of a regulated EDC that they would prefer apply to EGSs while still 

retaining those portions of the competitive marketplace that benefit ESC members.   

In this instance, and as referenced by the Coalition, the PUC has previously held that the 

collection of NITS costs should not be transferred to EGSs if such costs are not volatile.  FE DSP 

III, p. 31.  Moreover, the ALJ correctly determines that the ESC failed to meet its burden of 

proof in this instance, as "[n]one of the examples of NITS rates volatility brought forth by the 

Coalition in this proceeding pertain to PECO.  Instead, they involve other transmission owners."  

RD at 106.  In its Exceptions, the Coalition claims the ALJ "plainly misapprehended the effect of 

the only evidence in this proceeding related to PECO's NITS rates, which show a rate change of 

18% in a single year."  ESC Exc., p. 9.  ESC's claim of this "only evidence" is especially ironic 

in light of the fact that it was provided by PAIEUG in response to ESC's failure to include 

PECO's NITS rates in any of the Coalition's evidence comparing NITS costs among transmission 

owners.  See Rebuttal Testimony of Jeffry Pollock, PAIEUG Statement No. 1, p. 7.  Not 

surprisingly, the Coalition also fails to mention that the 18% change in PECO's NITS rates is 

actually a decrease.  RD at 98.  Viewed under this more appropriate lens, the ALJ is correct in 

finding that ESC failed to provide any evidence indicating volatility in PECO's NITS costs.   

Contrary to the ESC's claims, the ALJ appropriately finds that ESC did not provide any 

evidence showing the volatility of NITS rates in PECO's service territory.  Rather, the ESC only 

provided information regarding other transmission owner rates, which the PUC has already 

indicated as irrelevant for purposes of this issue.  FE DSP III, p. 31.  Moreover, the ALJ 
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correctly determines that the only evidence provided in this proceeding showed that PECO's 

NITS rates have decreased by 18% since implementation of formula transmission rates.  Because 

the ESC did not meet its burden of proof in this proceeding, the PUC must reject the Coalition's 

Exceptions and accept the recommendations of the ALJ. 

C. Reply Exception No. 3: Because ESC's Request for a Statewide Review Is 
Outside the Purview of This Proceeding, the Commission Must Reject This 
Request. 

In a last minute attempt to salvage its argument, the ESC claims that the Commission 

should institute a statewide review of NITS issues in the retail market.  Not surprisingly, the ESC 

does not include this claim as an Exception because it was not part of the ALJ's RD.  Moreover, 

this issue was likely not addressed in the ALJ's RD because it was not part of ESC's case in 

chief.  As a result, ESC's argument on this issue is beyond the scope of Exceptions.  

Accordingly, ESC's argument should be rejected, and this section of ESC's Exceptions should be 

stricken from the record. 

The purpose of Exceptions is to respond to issues raised in the ALJ's RD.  For purposes 

of the Coalition's Exceptions, the ESC inappropriately and unjustly attempts to include an 

argument beyond the scope of the ALJ's RD.  The fact that this argument is beyond the scope of 

the RD is fully recognized by the fact that ESC does not label it as an "Exception."  Instead, the 

ESC references testimony presented by its witness noting the status of a prior PUC investigation.  

ESC Exc., p. 12.  As part of its testimony, ESC noted that it would welcome statewide review of 

this issue; however, ESC chose not to expound upon this reference in its Main Brief.  Now, ESC 

unjustly and unreasonably attempts to have a "second bite at the apple" by raising this issue in its 

Exceptions. 

Moreover, this argument seeks a statewide review as part of a specific EDC's DSP 

proceeding.  Obviously, other entities not involved in this proceeding (e.g., other EDCs) might 
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have a position on whether such an investigation is appropriate.  ESC's attempt to argue for a 

statewide proceeding as part of an EDC-specific DSP proceeding is inappropriate and ill-

conceived.  If ESC truly believes a statewide investigation is warranted, ESC has the ability to 

file a Petition with the PUC requesting the same.  Such a Petition would ensure appropriate due 

process, as all interested parties would have the ability to respond accordingly. ESC's proposal in 

this proceeding, however, removes that ability and attempts to circumvent appropriate due 

process requirements. 

If ESC seeks a statewide investigation of this issue, the Coalition is free to file a Petition 

with the Commission requesting the same.  To place this argument as part of its Exceptions, 

however, when ESC chose not to address this issue in its Main Brief is unjust and unreasonable.  

Accordingly, Section III of ESC's Exceptions must be stricken in their entirety and rejected in 

full by the PUC. 
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III. CONCLUSION 

WHEREFORE, the Philadelphia Area Industrial Energy Users Group respectfully 

requests that the Pennsylvania Public Utility Commission adopt the Recommended Decision's 

recommendations with respect to maintaining the status quo for the collection of Network 

Integrated Transmission Service costs and reject the Exceptions filed by the Electric Supplier 

Coalition.  
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