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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) is the Petition of Duquesne Light Company (Duquesne) for Waiver of certain notice requirements in the Commission’s Final Order on Interim Guidelines for Eligible Customer Lists, Docket No. M-2010-2183412 (Order entered October 23, 2014) (Final ECL Order).  Every three years electric distribution companies such as Duquesne are required to send a solicitation to their customers regarding whether the customer declines inclusion in a list of eligible customers (Eligible Customer List or ECL) whose information may be provided to a competitive energy supplier.  Duquesne seeks waiver of hard-copy service requirements on customers who have opted-in to electronic mailings of certain communications but have not opted for electronic mailings of bills.  For the reasons set forth below, the Commission grants the Petition.
 
BACKGROUND

Starting in 2010, the Commission began a project to resolve issues in the competitive retail energy markets in the Commonwealth related to the information released to competitive service providers.  Over the course of four years, the Commission proposed policy statements, accepted comments, and ultimately provided uniform standards for what customer information was released, as well as how customers could participate in the lists.

As relevant here, in the Commission’s Final ECL Order, the Commission prescribed a standardized triennial solicitation whereby EDCs would contact customers to determine the customer’s participation in their company-wide Eligible Customer Lists.  The Commission received and addressed one comment that addressed the subject of Duquesne’s present Petition.  The combined comments of the FirstEnergy companies observed that “the Companies believe that significant costs could be reduced … if EDCs are permitted to inform and educate their customers about the ECL through bill inserts, with electronic requests provided to customers who currently receive their bills electronically.”
  


Also, before the standardized company-wide solicitations addressed in the Final ECL Order, the Commission had suggestions on the manner an EDC may inform customers of their right to withhold information from the ECL.  The Commission stated, “EDCs shall actively notify customers of their withholding options through each new customer’s welcome package and through periodic announcements in customer bill inserts, e-mail, or a separate announcement included in the customer’s paper bill or electronic notification, if available.”

DISCUSSION
By its terms and title, the Petition seeks waiver of a Commission regulation under 52 Pa. Code § 5.43.  However, the Petition is more properly considered a petition for clarification under 66 Pa.C.S. § 703.  The Petition does not point to any section or subsection of the Commission’s regulations for which waiver is sought.  Rather, the Petition points to the Commission’s Final ECL Order which “allow[s] the solicitation to be served electronically to those customers who have opted to receive their bills via electronic means.”  Petition at ¶ 7; Final ECL Order at 13.  The Petition concludes that this portion of the Final ECL Order impliedly requires customers who have not opted for electronic billing to be served by other means.  Id.  The Petition seeks clarification of this implied requirement, and accordingly, allowance of electronic service to customers who receive electronic communication from Duquesne but have not opted for electronic billing.  
The Commission will treat the Petition for Waiver as a petition for clarification.  The Commission will exercise its discretion to treat the Petition as if it was compliant with the Commission’s procedural regulations.  The Commission may overlook procedural defects in order to secure the just, speedy or inexpensive determination of every matter or proceeding to which its regulations apply.  52 Pa. Code § 1.2(a).  
We note that any issues we do not specifically address herein have been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Legal Standards

Following the issuance of a final decision, relief may be sought pursuant to Sections 703(f) and (g) of the Public Utility Code, relating to rehearing as well as the rescission and amendment of orders.  66 Pa.C.S. § 703(f)-(g).  Requests for such relief must comply with 52 Pa. Code § 5.572 of the Commission’s regulations, relating to petitions for relief following the issuance of a final decision.  The Commission has also determined that a petition for clarification must meet the same standards for issuance as a petition for reconsideration or rehearing.  Petition of PECO Energy Company for Approval of its Revised POR Program, Docket No. P-2009-2143607 (Order entered August 24, 2010).
The standards for granting a petition for rescission, amendment, or clarification were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553 (1982) (Duick):
A petition for reconsideration, under the provisions of 66 Pa.C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them ….” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Id. at 559 (emphasis added).  Under the standards of Duick, a petition for clarification is likely to succeed only when it raises “new and novel arguments” not previously heard by the Commission or considerations which appear to have been overlooked or not addressed by the Commission.  Id.

Petition


Duquesne is a certificated public utility and electric distribution company as defined in Sections 102 and 2803 of the Public Utility Code. 66 Pa.C.S. §§ 102, 2803.  As such, Duquesne provides retail electric distribution services to approximately 603,000 customers in its service territory.  Petition at ¶ 1.

By Petition filed October 30, 2020, Duquesne seeks clarification that the Final ECL Order allows electronic service not only on customers who opt to receive electronic billing, as per the Commission’s explicit statement, but also on customers who opt to receive other types of electronic communications, such as high usage alerts, weekly usage updates, energy efficiency tips, safety tips and storm preparedness information, and energy assistance program information.  Petition at ¶¶10, 11, 13.  Duquesne contends granting the Petition is in the public interest because it will better align the ECL solicitation method with customer expectations and preferences, enable enhanced solicitation tracking and messaging, and substantially reduce costs borne by customers.  Petition at ¶ 18.


Duquesne states that of its approximately 540,000 residential customers, approximately 115,000 are enrolled in electronic billing and an additional 200,000 are “e-communication customers.”  Petition at ¶ 12.  Duquesne proposed to email the ECL solicitation to all e-communication customers.  If a customer does not open the email, Duquesne will send a second email.  If the emails are returned undeliverable or a customer requests a hard-copy ECL solicitation, Duquesne will send it to the customer via standard mail.  Duquesne commits to clearly state, in the email’s subject line and in multiple places within the email, that the customer is expected to respond.  Petition at ¶ 15.  

Duquesne notes that customers seldom unsubscribe from emails, and that the current opt-out rate is only 0.1%.  Petition at ¶ 14.  Furthermore, the Petition states that the rates at which customers open and read electronic communications have accelerated during the COVID-19 pandemic.  Duquesne reports, through information from its marketing partner Questline, that Questline’s energy utility e-newsletter open rates have increased 22% year-over-year for the period from May-July.  Petition at ¶ 20



Customers will be able to respond to Duquesne’s ECL solicitation via Duquesne’s website, telephone, or by mail.  Duquesne expects that because e-communication customers choose to receive notifications via email, they will also find it simpler to click a link which will be present in the electronic ECL solicitation rather than typing in a URL, which they may have to do if they received the ECL solicitation by standard mail.  To that end, Duquesne states it expects an increase in the overall customer engagement rate.  Petition at ¶ 21.  In further support of the value of electronic solicitation, Duquesne notes electronic service yields distinct analytical benefits as compared to hard-copy service, such as alerts when the solicitation is read.  Duquesne asserts this body of data will help distinguish between those customers who chose not to respond to the ECL solicitation from those who did not read it.  Petition at ¶ 22.  Duquesne will track analytics regarding the ECL solicitation including email open rates, and customer response rates and methods.  No later than December 31, 2021, Duquesne will file a public report including this information as well as an evaluation of the effectiveness of the ECL solicitation by these means.  Petition at ¶¶ 16, 17, 23.

Lastly, Duquesne asserts electronic ECL solicitation will save approximately $100,000 in printing and posting costs which will reduce its revenue requirements in future base rate proceedings.  Over and above these savings, Duquesne posits it may also reduce back-office costs of processing customer responses in hard-copy.  Petition at ¶ 24.

No protests were filed in response to the Petition.
Disposition

Upon review, we find that Duquesne has met the standards for clarification of a final Commission order under Duick, 56 Pa. PUC at 559.  In its Final ECL Order, the Commission did not consider a distinction between electronic communication for billing purposes and for other types of customer notification.  Despite not addressing the matter directly, the Commission’s prior Electric ECL Order, issued in 2011, indicates that customer education on the ECL may be provided liberally through periodic announcements not just combined with billing but also through emails, welcome packages, separate announcements, or electronic notifications.


Duquesne demonstrates in its unopposed Petition that its method of service of the ECL solicitation will reduce costs for the utility and will allow greater convenience for Duquesne’s customers who have opted for electronic communications.  Further, Duquesne demonstrates that allowing service through electronic communication of this ECL solicitation will provide greater understanding of how customers interact with the ECL solicitation than paper mailing.  The Commission finds that the assurances contained in the Petition, namely a secondary email combined with potential follow-up by standard mail, as well as the public report Duquesne will provide regarding the ECL solicitation, is reasonable.  We further find that allowing Duquesne to provide its solicitations to customers as requested in this Petition will serve the public interest by reducing costs, will provide useful analytical information on the effectiveness of ECL solicitation by email, and is consistent with consumer preferences.


Lastly, while Duquesne commits to clearly stating in the solicitation emails to customers that a response is required, the Commission further directs Duquesne to prominently communicate this information by including “RESPONSE REQUESTED” in all-caps in the subject line of its ECL solicitation emails.
CONCLUSION
Duquesne’s Petition for Waiver, treated as a petition for clarification, is granted consistent with this Order.
THEREFORE, 

IT IS ORDERED:
1.
That Duquesne Light Company’s Petition for Waiver is granted consistent with this Opinion and Order.

2.
That Duquesne Light Company shall include “RESPONSE REQUESTED” in all-caps in the subject line of its ECL solicitation emails.
3.
That a copy of this Order be served on Duquesne Light Company; the Office of Consumer Advocate; the Office of Small Business Advocate; the Commission’s Bureau of Investigation and Enforcement; and all jurisdictional electric distribution companies.

4.
That Docket No. P-2020-3022674 be marked closed.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary
(SEAL)

ORDER ADOPTED:  January 14, 2021
ORDER ENTERED:  January 14, 2021
� Comments of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, and West Penn Power Company, p. 4, Docket No. M-2010-2183412 (Comments filed July 21, 2014).


� Interim Guidelines For Eligible Customer Lists Final Order on Reconsideration, p. 23, Docket No. M�2010�2183412 (Nov. 15, 2011) (Electric ECL Order).
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