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Recent Chapter 11 ‘Utility’ Cases
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Relevant Bankruptcy Issues

– Automatic Stay  

– Proofs of Claim

– Sales

– Preferences 
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Bankruptcy Overview

Chapters of Bankruptcy Code:

▪ 7 – Consumer and Corporate Liquidation

▪ 9 – Municipalities (eg. City of Chester, PA)

▪ 11 – Corporate Reorganization

▪ 12 – Farmers

▪ 13 – Consumer Reorganization

▪ 15 – Cross Border Insolvencies
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Bankruptcy Overview

• Process

– The Petition 
• Commences bankruptcy proceedings and invokes automatic stay.
• Creates bankruptcy estate comprised of all assets as of petition date 

– wherever located and by whomever held.

– The Plan
• In chapter 7, the “Plan” entails the trustee liquidating all assets and 

distributing proceeds to creditors.

• In chapter 11, the “Plan” can be a reorganization, a liquidation, or a 
sale, which must be voted on by creditors and approved by Court.

5



www.eckertseamans.com

Bankruptcy Overview

• Claims
– Bar date

– Objections 

– Priority of claims = administrative, priority, unsecured, equity

• Assets of the Estate
– Avoidance actions, including preferences

– Claims against third parties

– Liquidate hard assets

• Distributions
– Payments to creditors after confirmation of plan
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Bankruptcy Overview

• Access to documents
– Pacer/ECF (Account Required)

– Claims agent (Epiq, KCC, EQ/Donlin Recano) (free)

• Pleadings
– Notice of bankruptcy filing

– Notice of proof of claim bar date 

– Notice of meeting of creditors (aka 341 meeting)

– Sale Motions

– Disclosure Statement/Plan
– Chapter 11 plan ballot

– Objections to Claims
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Automatic Stay
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Automatic Stay 

• Automatic Stay (§ 362)

– 362(a) “a petition. . . operates as a stay, applicable to all entities of:

– (1) the commencement or continuation, including the issuance or employment of 
process, of a judicial, administrative, or other action or proceeding against 
the debtor that was or could have been commenced before the commencement 
of the case under this title, or to recover a claim against the debtor that arose 
before the commencement of the case under this title;

– (2) the enforcement, against the debtor or against property of the estate, of a 
judgment obtained before the commencement of the case under this title;

– (3) any act to obtain possession of property of the estate or of property from the 
estate or to exercise control over property of the estate;

– (6) any act to collect, assess, or recover a claim against the debtor that arose 
before the commencement of the case under this title;
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Relevant Bankruptcy Issues

• Automatic Stay (§ 362) (cont’d)

– Designed to provide debtor with “breathing spell” to attempt to reorganize.

– Prevents creditors from taking any action to collect on pre-petition obligations.

– Prohibition includes sending invoices with prepetition amounts reflected.
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Relevant Bankruptcy Issues

• Automatic Stay (§ 362) (cont’d)

– Violation - § 362(k)(1) an individual injured by any willful violation of a 
stay provided by this section shall recover actual damages, including 
costs and attorneys' fees, and, in appropriate circumstances, may 
recover punitive damages.”

• “Willful” = knowing violation

• Practical Tip:  Assign a “point person” for bankruptcy matters.  As 
soon as a notice of bankruptcy is received, send to the point person 
to “flag” the account and ensure all efforts to collect outstanding 
amounts due cease.  Thereafter, separately account for any post-
petition goods supplied.
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Pre and Post petition
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Pre and Post petition

• Pre-petition

– Amounts due as of the 
petition date 

– Accounting must track 
separately

– Automatic stay prohibits 
collection

– Debtor cannot pay

– File claim

– Paid pursuant to Plan 

• Post-petition

– Amounts due after the petition 
date

– Administrative Priority

– Court can enforce prompt 
payment
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Proofs of Claim

• Burden of Proof: Claim establishes prima facie evidence of creditor’s 

claim and amount, which debtor must rebut if it disagrees with 

amount or class of claim

• Bar date notice will identify where and when to file claim:

– Chapter 7 – typically with the court

– Chapter 11 – sometimes file with noticing agent that is employed by the 

Court to administer claims in larger cases
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Official Form 410

Proof of Claim
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Proofs of Claim

• Must be filed by applicable bar date

– In chapter 7 cases, bar date usually established by separate notice 
once trustee determines there are assets available for distribution.

– In chapter 11 cases, bar date may be established in notice of 
bankruptcy or by separate bar date order.

• Only have to file if claim (a) not scheduled by debtor, (b) schedule in wrong 
class or amount, or (c) schedule as contingent, non-liquidated, or disputed.

– Safer to file no matter what.

• Late claims are paid after all timely filed unsecured claims.
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Proofs of Claim

• The trustee or debtor will object to any filed claim to 

which is disagrees, as to amount or class.

– 30 days notice of deadline to file response to objection.

– Must file written response, but some trustees/debtors will negotiate a 

resolution informally with the claimant or counsel not admitted in that 
specific jurisdiction.

– Practical Tip:  Point person must carefully note the objections.  Failure 

to respond timely will result in the claim being expunged.
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363 Sales

• 11 U.S. Code § 363 - Use, sale, or lease of property

• Court approval required – Debtor must demonstrate a 

“substantial business justification”

• Marketing of assets

• Approval of bid procedures

• Stalking horse
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363 Sales

• Due diligence

• Auction 

• Asset Purchase Agreement

• Assumption of contracts/cure

• Sale Hearing/Closing
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Preferences

• § 547 of the Bankruptcy Code gives the Trustee/Debtor the power 
to recover certain payments made to creditors prior to the 
bankruptcy filing.

• This right is intended to ensure certain creditors do not receive 
preferential treatment from the debtor as it is sliding into 
bankruptcy, to the detriment of all other creditors.

• Practical Tip:  Watch for customers who extend their usual 
payment/fall behind on terms/pay by different means/drastically 
decrease or increase purchase orders and amounts.
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Preferences

• The Trustee may avoid all payments, and certain security interests, 

made to non-insider creditors 90 days prior to the bankruptcy filing.

• Defenses

– Ordinary Course

– New Value

• The Trustee must file an adversary proceeding (which is a separate 

proceeding related to the bankruptcy) to avoid preferential 

payments.
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