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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition to Reopen the Record or Alternatively to Amend or Rescind Order in Regard to East Penn Railroad LLC (Petition), filed by East Penn Railroad, LLC (East Penn) on August 13, 2008.  The Commission’s Bureau of Administrative Services, Fiscal Office (Fiscal Office) filed an Answer on August 20, 2008. 

Background
An extensive history of the proceedings was set forth in our previous decisions in this matter, entered on June 11, 2008 (June 11, 2008 Order) and August 26, 2008 (August 26, 2008 Order).  As such, we will not repeat this procedural history again.

In the Ratification Order in Petition for Emergency Relief of the Pennsylvania Taxi and Paratransit Association, P-2008-2013624 (Order entered February 14, 2008) (Ratification Order), the Commission directed the Fiscal Office to issue supplemental notices of assessments to motor carriers of passengers and railroads.  Objections filed within fifteen days of the supplemental notices would be accepted as timely filed objections.  
Two supplemental assessment invoices,
 each dated February 22, 2008, were sent to East Penn.  On March 10, 2008, East Penn filed Objections.  
East Penn participated as a party in the Generic Investigation Regarding Transportation Assessments.  Administrative Law Judge (ALJ) Wayne L. Weismandel issued his Recommended Decision (R.D.) on May 16, 2008.  The Commission upheld the trifurcation of the Transportation assessment group in the June 11, 2008 Order.  Three Petitions for Reconsideration were considered and denied in the August 26, 2008 Order.
On August 13, 2008, East Penn filed its Petition, alleging that its assessments were incorrect because certain assessment reports filed by the former owner of the railroads were incorrect.  East Penn sought to reopen the record in the Generic Investigation Regarding Transportation Assessments, or, in the alternative, to amend or rescind the June 11, 2008 Order, in regard to East Penn only.

As stated previously, the Fiscal Office filed a timely Answer to East Penn’s Petition. 
Discussion
We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
Positions of the Parties

East Penn alleges that the assessment invoices dated February 22, 2008, were based on assessment reports submitted by the former owners of East Penn Railways, Inc. and Penn Eastern Rail Lines, Inc.  Petition at ¶ 5.  In March 2008, when the new owners of the railroads were preparing East Penn’s assessment report for the 2007 operating period, they discovered that the company’s intrastate operating revenues for 2007 were much less than those reported for the prior calendar year by the former owner.  Id., at ¶ 6.  East Penn’s new owners allege that the former owners over-reported the railroad’s 2006 intrastate operating revenues.  Id., at ¶ 9.
East Penn further alleges that its counsel contacted the Fiscal Office’s counsel in late March and early April 2008 to discuss this matter.  East Penn contends that the Fiscal Office’s counsel stated that he believed the matter could be handled administratively, if detailed information could be submitted by East Penn.  Petition at ¶ 7.  Detailed records were submitted to the Fiscal Office’s counsel on May 30, 2008.  Id., at ¶ 8.  Following his review of these records, the Fiscal Office’s counsel advised East Penn that the matter could not be handled administratively.  Rather, a hearing would be necessary, if the Commission granted a request for a hearing.  Id., at ¶ 9.
East Penn requests “a reopening of the record for a hearing in regard to the former owner’s misreporting of 2006 gross intrastate operating revenues.”  Petition at ¶ 10.  Alternatively, East Penn asks that its Petition be considered a Petition to Amend or Rescind Order pursuant to Section 703(g) of the Code, 66 Pa. C.S. § 703(g).  

In support of this request, East Penn states that, to its counsel’s knowledge, no hearings have been scheduled on the specific issues unique to certain Objectors, which were severed from the Generic Investigation Regarding Transportation Assessments pursuant to ALJ Weismandel’s March 25, 2008 Order Severing Issues.  Petition at ¶ 14.  Therefore, granting the Petition would not delay the administrative process regarding objections.
The Fiscal Office’s Answer denies that its counsel advised East Penn’s counsel that the matter could be handled administratively.  Fiscal Office Answer at ¶ 7.  To the contrary, the Fiscal Office alleges that its counsel advised East Penn’s counsel to review Pittsburgh Limousine, Inc. v. Pa. PUC, 762 A.2d 1150 (Pa. Cmwlth. 2000) (Pittsburgh Limousine) and determine how to proceed.  East Penn’s counsel contacted the Fiscal Office’s counsel after reviewing Pittsburgh Limousine, and stated that the referenced case was distinguishable from his client’s situation.  At that time, the Fiscal Office’s counsel stated that if that was the case, the matter might be able to be handled administratively.  East Penn’s counsel was advised to forward relevant documents to the Fiscal Office’s counsel for a determination of whether the matter could be handled administratively.  Fiscal Office Answer at ¶ 7.
The Fiscal Office’s counsel attempted unsuccessfully to reach East Penn’s counsel on July 8, 2008.  Another attempt to reach East Penn’s counsel, on July 15, 2008, was successful.  At that time, the Fiscal Office’s counsel advised East Penn’s counsel that he did not believe that Pittsburgh Limousine was distinguishable.  He advised East Penn’s counsel to seek other avenues of relief.  Fiscal Office Answer at ¶ 9.

The Fiscal Office further states:
[T]he ALJ and the Commission clearly advised Petitioner’s Counsel that the Generic Investigation was limited in scope to deal with all objections filed that raised questions about the methodology (such as utility groupings, computation of direct hours) involved in the assessment process.  The ALJ issued an Order on March 25, 2008, severing specific issues (such as intrastate revenues, timeliness of objections) unique to various objectors, of which Petitioner was not one.  This Order has not been challenged.
Fiscal Office Answer at ¶ 10.

The Fiscal Office notes that Section 510 of the Code, 66 Pa. C.S. § 510, requires that objections to assessments set out in detail the grounds on which the objector regards the assessment to be unlawful or erroneous.  According to the Fiscal Office, the objections described in East Penn’s Petition were not encompassed within the objections filed by East Penn on Mary 10, 2008.  The objections listed in East Penn’s March 10, 2008, objections were ruled upon in the context of the generic transportation assessment proceeding.  Fiscal Office Answer at ¶ 9.  The Fiscal Office further contends that, by not challenging the ALJ’s March 25, 2008 Order Severing Issues, East Penn “acquiesced to limiting [its] objections to the issues encompassed in the Generic Investigation.”  Id., at ¶ 10.  

Disposition 
Based on our review of East Penn’s Objections, its Petition, and the Answer of the Fiscal Office, we will deny the Petition to Reopen the Record or Alternatively to Amend or Rescind Order in Regard to East Penn Railroad LLC.  East Penn’s timely filed Objections included items appropriately considered in the generic transportation assessment proceeding.  For example, East Penn claimed 

The Commission’s increased General Assessment on Company and other railroad companies absent a concomitant increase in the costs of regulation of Company or other railroad companies is contrary to law, invalid, excessive, erroneous, an abuse of discretion, inequitable and in bad faith.
East Penn Objections at ¶ 14.

East Penn’s objections, however, failed to include any claims that were unique to it.  This is reflected by the ALJ’s Order Severing Issues, which severed issues unique to specific objectors from the generic issues that would be pursued in the generic transportation assessment investigation.  No specific objections of East Penn were severed by that order.  East Penn did not seek review of that Order.

East Penn is essentially attempting to amend its timely Objections to add a new issue completely unrelated to the issues included in its original pleading.  We will not allow this where, as here, the amendment is filed long after the expiration of the statutory limitations period.

Pittsburgh Limousine, cited by the Fiscal Office, involved a February 1998 complaint by the Commission’s Bureau of Transportation and Safety, seeking to collect assessments owed based on the utility’s reported gross intrastate operating revenues for the period 1992 through 1997.  The utility sought to challenge the assessment amount for each of those years, claiming that the assessments were inaccurate because the utility had inadvertently overreported the revenue subject to assessment.  The Commonwealth Court upheld the Commission’s decision that the assessments could not be challenged in the complaint proceeding because no objections had been timely filed.    
Based on 66 Pa. C.S. § 510 and Pittsburgh Limousine, it is clear that East Penn could not file an objection to its assessment at this late date.  We will not allow it to avoid that same result by amending its pleadings in the generic transportation assessment investigation to raise a completely unrelated issue.    
Conclusion
Based upon the foregoing discussion, we shall deny the Petition to Reopen the Record or Alternatively to Amend or Rescind Order in Regard to East Penn Railroad LLC, consistent with this Opinion and Order; THEREFORE, 
IT IS ORDERED:
1.
That the Petition to Reopen the Record or Alternatively to Amend or Rescind Order in Regard to East Penn Railroad LLC, is denied, consistent with this Opinion and Order.

2.
That this case shall be marked closed.









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:
September 11, 2008
ORDER ENTERED:          September 15, 2008
� 	Penn Eastern Rail Lines, Inc. and East Penn Railways, Inc., were merged into East Penn on August 24, 2007, with East Penn being the surviving entity.  One of the invoices in this case was sent to Penn Eastern Rail Lines, Inc. and the other was sent to East Penn Railroad, LLC. 
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