
c l e a r l y stated and established the need f o r the service of the applicant. 

I t has also been proved that the p r o t e s t a n t , Bulk Transportation, has 

not transported anything f o r t h i s shipper since 1975. There i s a serious 

question as to whether i t ever transported f o r t h i s shipper since the 

protestant's witness admitted that he only "vaguely remembers" 

t r a n s p o r t a t i o n f o r North Cambria Fuel. 

2. "USEFUL PUBLIC PURPOSE". Again, we are not dealing w i t h 

serving the general " p u b l i c . " We are dealing s t r i c t l y w i t h service to 

a si n g l e shipper. There i s no need to belabor t h i s p o i n t . 

3. "ADEQUACY OF EXISTING SERVICE". The " e x i s t i n g service" of the 

pro t e s t a n t . Bulk Transportation, i s completely unknown to t h i s shipper.' 

The protestant's witness admitted t h a t he had not s o l i c i t e d the t r a f f i c 

of t h i s shipper since 1975 u n t i l very r e c e n t l y , and th a t was only due 

to the "loss of business of Barnes & Tucker." I f he were not l o s i n g 

the business of Barnes & Tucker, he would not have s o l i c i t e d the busi­

ness of t h i s shipper. The f a c t s are clear t h a t since 1975, a period 

of over ten years. Bulk Transportation ignored the existence of North 

Cambria Fuel, even though North Cambria Fuel i s one of the la r g e s t coal 

companies i n Pennsylvania. 

4. "DEPRIVING BULK TRANSPORTATION OF THE OPPORTUNITY TO SERVE 

NORTH CAMBRIA FUEL, INC." Bulk Transportation has never been "deprived" 

of an opportunity to serve North Cambria Fuel. For over ten years i t 

has completely ignored the existence of North Cambria Fuel, and 

admittedly, the only reason i t sought to do any business w i t h North 

Cambria Fuel was the so-called "loss of business of Barnes & Tucker." 

( I n c i d e n t a l l y , t h i s "loss of business" of Barnes S Tucker has not been 

proved since the witness said they "may lose the business.") There i s 
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nothing i n the record t o prove t h a t the business has a c t u a l l y been 

l o s t . (85) This i s an i r r e l e v a n t and immaterial f a c t o r i n any event. 

From a p r a c t i c a l standpoint, whether Bulk Transportation served 

Barnes & Tucker or not, i t could have s o l i c i t e d the business of North 

Cambria Fuel had i t so desired. There has been nothing to stop Bulk 

Transportation from seeking out t h i s business. The e n t i r e argument 

about the loss of business of Barnes & Tucker i s spurious because every 

t r u c k i n g company i s always i n t e r e s t e d i n adding to i t s business. 

Normally, a t r u c k i n g company w i l l not wait u n t i l i t i s " l o s i n g " business 

from a shipper before seeking out new business. 

5. "ENDANGERING AND IMPAIRING PROTESTANT'S OPERATIONS". This i s 

the most incomprehensible argument of them a l l because the current law 

requires proof from the pr o t e s t a n t t h a t i t s business w i l l be endangered 

by the entry of the c a r r i e r . 

We said i n our main b r i e f t h a t t h i s i s not an "entry of a new 

c a r r i e r " but simply an extension o f t e r r i t o r y of an e x i s t i n g c a r r i e r . 

This a p p l i c a n t i s not seeking the r i g h t t o serve Barnes & Tucker or 

any other shipper. The only shipper involved i s the same one th a t i t 

has been serving since 1974. Bulk Transportation has not earned a 

penny from North Cambria Fuel since 1975, i f indeed i t ever earned a 

penny from t h i s shipper. The "endangerment" argument i s untenable. 

How can there by any "endangerment" unless i t i s shown t h a t Bulk 

Transportation i s performing service f o r North Cambria Fuel and w i l l 

lose s u b s t a n t i a l revenue i f t h i s a p p l i c a t i o n i s granted? This i s not 

the case. 
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I n summary, the arguments of Bulk Transportation r e f l e c t a curious 

and desperate attempt to t r y to defeat t h i s a p p l i c a t i o n without showing 

any basis t h e r e f o r . We could understand the p o s i t i o n of Bulk Trans­

p o r t a t i o n i f i t had been serving North Cambria Fuel. However, why i t 

i s spending a l l t h i s time and e f f o r t i n t r y i n g to defeat t h i s a p p l i c a t i o n 

i s a complete mystery. The law does not support any of the arguments 

of Bulk Transportation. 

APPLICANT IS FIT AND PROPER 

TO RECEIVE ADDITIONAL AUTHORITY 

The b r i e f of Bulk Transportation argues t h a t the a p p l i c a n t 

presented neither a balance sheet nor an income statement, and, f u r t h e r , 

t h a t applicant had been fine d f o r t r a n s p o r t a t i o n outside i t s authorized 

t e r r i t o r y . 

With regard to the f i n e s , the applicant admitted t h a t i n 1985 a 

complaint was f i l e d i n v o l v i n g two movements f o r North Cambria Fuel and 

t h a t the complaint was s e t t l e d . (8) The Commission has taken no f u r t h e r 

a c t i o n of any kind against Mr. Earhart, and the record i n the complaint 

proceeding has been closed. 

The very f a c t t h a t t h i s a p p l i c a t i o n has been f i l e d to add a d d i t i o n a l 

t e r r i t o r y to the applicant's r i g h t s i s proof of h i s good f a i t h i n 

attempting to comply w i t h Commission r e g u l a t i o n s . The payment of a 

f i n e f o r two v i o l a t i o n s i n 1985 i s no d i s q u a l i f i c a t i o n , or any 

r e f l e c t i o n on his f i t n e s s . See F u l l i n g t o n Auto Bus Co., Inc., 38 Pa. 

P.U.C. Reports, 406; Follmer Trucking Co., 41 Pa. P.U.C. Reports, 53; 

Allegheny Mobile Communications, 41 Pa. P.U-C. Reports, 422, 436. 



With regard t o h i s f i n a n c i a l statements and motor v e h i c l e s , h i s 

annual re p o r t s have been continuously f i l e d w i t h the Commission and are 

a matter of record. The appl i c a n t t e s t i f i e d t h a t i t i s not necessary 

to invest i n any a d d i t i o n a l equipment to handle the a d d i t i o n a l t r a f f i c 

involved i n t h i s extension of t e r r i t o r y , but i f a d d i t i o n a l vehicles are 

needed, there are owner-operators who are w i l l i n g to lease t h e i r 

vehicles t o him. (12) In view of t h i s , the question of his f i n a n c i a l 

c o n d i t i o n i s not important since he can add as many leased vehicles as 

he needs without any a d d i t i o n a l investment on h i s part. Therefore, 

w i t h regard to " f i t n e s s " , the f a c t t h a t the appl i c a n t paid two f i n e s 

i s no bar t o rec e i v i n g t h i s a d d i t i o n a l a u t h o r i t y ; and secondly, no 

a d d i t i o n a l vehicles have to be purchased, and h i s annual reports show 

t h a t he i s i n a healthy f i n a n c i a l c o n d i t i o n . He c e r t a i n l y i s f i t and 

proper to receive a d d i t i o n a l a u t h o r i t y . 

THE CURRENT LAW AND DECISIONS ON THIS SUBJECT 

By Order adopted November 19, 1982, and entered November 22, 1982, 

the Commission d r a s t i c a l l y changed the t e s t f o r granting common c a r r i e r 

a p p l i c a t i o n s and, i n so doing, indicated c l e a r l y a desire t o reduce the 

p r o t e c t i o n previously afforded t o e x i s t i n g motor c a r r i e r s . I n t h a t 

regard, the Commission stated i n p e r t i n e n t p a r t : 

The Commission stated i n i t s July 16, 1982, order t h a t 
the e v i d e n t i a r y requirements used i n a d j u d i c a t i n g motor 
common c a r r i e r a p p l i c a t i o n s are derived from the "monopoly" 
theory o f r e g u l a t i o n , and t h a t these standards are inap­
p r o p r i a t e w i t h respect to motor c a r r i e r s , which are not 
na t u r a l monopolies. Furthermore, the present standards 
are overly p r o t e c t i v e f o r a mature and fundamentally healthy 
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industry and tend to r e s t r a i n healthy competition, reduce 
the i n d u s t r i e s operational and marketing f l e x i b i l i t y , 
m isallocate economic resources, and discourage innovation. 
I n a d d i t i o n , Federal p o l i c y on t h i s matter has changed due 
to the I n t e r s t a t e Commerce Commission's Policy Statement 
on Motor C a r r i e r Regulation a t MC-121 and the enactment of 
the Motor C a r r i e r Act of 1980. 

I n l i g h t of these considerations, the Commission 
proposed to a l t e r i t s current three p a r t t e s t f o r granting 
common c a r r i e r a u t h o r i t y . Under the c u r r e n t t e s t , an 
applicant must e s t a b l i s h a public need f o r the proposed 
service, the inadequacy of the e x i s t i n g service, and i t s own 
t e c h n i c a l , f i n a n c i a l , and l e g a l f i t n e s s . See Chemical Leaman 
Tank Lines, Inc. vs. Pennsylvania Public U t i l i t y Commission, 
201 Pa. Superior Ct. 196, 191 A.2d 876 (1963), B.B. Motor 
C a r r i e r , Inc. v. Pennsylvania Public U t i l i t y Commission, 36 
Pa. Commonwealth Ct. 26, 389 A.2d 210 (1978). The Commission 
proposed to a l t e r t h i s t e s t by e l i m i n a t i n g the applicant's 
burden of showing the inadequacy of the e x i s t i n g service. 
Instead, a p r o t e s t a n t would assume the burden of showing t h a t 
the entry of a new c a r r i e r would endanger the operations of 
an e x i s t i n g c a r r i e r t o such an extent t h a t , on balance, 
granting the a p p l i c a t i o n would be contrary to the p u b l i c 
i n t e r e s t . 

The Commission f u r t h e r stated i n i t s Order: 

I n determining whether to adopt the proposed p o l i c y , 
the Commission's purpose i s to f u r t h e r the p u b l i c i n t e r e s t . 
Section 1103 of the Public U t i l i t y Code, 66 Pa. C.S. §1103, 
r e f e r s t o the "service, accommodation, convenience, or 
safety of the p u b l i c " (emphasis added). While the Commission 
has i n the past sought to f u r t h e r the public i n t e r e s t by 
p r o t e c t i n g regulated c a r r i e r s , i t must be remembered t h a t 
t h i s p r o t e c t i o n was only a means to an end. The p u b l i c 
convenience i s paramount. 

The Commission f u r t h e r stated i n i t s Order: 

The Commission believes t h a t i t has not only the power 
but also the duty to keep i t s entry p o l i c y attuned to modern 
r e a l i t i e s . As the United States Court of Appeals r e c e n t l y 
stated i n upholding the I n t e r s t a t e Commerce Commission's 
power to a l t e r i t s entry standards i n M.C. 121: 

Regulatory agencies do not e s t a b l i s h r u l e s of 
conduct to l a s t forever; they are supposed, w i t h i n 
the l i m i t s of the law and of f a i r and prudent 
a d m i n i s t r a t i o n , to adopt t h e i r rules and practices 
to the Nation's needs i n a v o l a t i l e , changing 
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economy. They are neither required nor supposed 
t o regulate the present and the f u t u r e w i t h i n the 
i n f l e x i b l e l i m i t s of yesterday. 

Even before the enactment of the Transportation Regulatory Pol i c y , 

the Commission indicated a need to re l a x entry standards. 

I n A p p l i c a t i o n of Eazor Express, Inc., 53 Pa. P.U.C. 374 (1979), 

the Commission enunciated the need to re-examine entry requirements, 

s t a t i n g : 

This Commission, iand other Commissions in c l u d i n g the 
I n t e r s t a t e Commerce Commission, have r e c e n t l y been i n the 
process of reexamining the motor c a r r i e r i n d u s t r y and r e ­
evaluating p o l i c i e s concerning motor c a r r i e r a p p l i c a t i o n 
proceedings. We are pl a c i n g increasing emphasis on 
economic analysis and Commission d i s c r e t i o n over the l e v e l 
of competition which appears to best serve the public 
i n t e r e s t . At the same time we are placing less emphasis on 
the p r o t e c t i o n of e x i s t i n g c a r r i e r s from a d d i t i o n a l 
competition. This process of reexamination had lead 
f e d e r a l courts and the I n t e r s t a t e Commerce Commission t o 
change p o l i c i e s which had remained fundamentally unchanged 
f o r decades. See P.C. White Truck Line,. Inc. v. I n t e r s t a t e 
Commerce Commission, 551 F.2d 1326 (D.C. C i r . , 1977), L i b e r t y 
Trucking Company Extension - General Commodities, 130 MCC 243 
(1978), General Commodities, 130 MCC 243 (1978), affirmed 
and c l a r i f i e d 131 MCC 573 (1979) B.J. McAdams, Inc., 
Extension, R u s s e l l v i l l e Frozen Foods, 130 MCC 294 (1978) and 
Colonial Refrigerated Transportation, Inc., Extension -
F l o r i d a t o 32 States, 131 MCC 63 (1978). 

The Commission f u r t h e r recognized t h i s more l i b e r a l view of motor 

c a r r i e r r e g u l a t i o n i n A p p l i c a t i o n of Motor Fr e i g h t Express, 54 Pa. 

P.U.C. 48 (1980) , which was decided before the enactment of the 

Transportation Regulatory Pol i c y , where the Commission stated: 

Commission p o l i c y and court precedent tend to p r o t e c t 
common c a r r i e r s from competition and have established a show­
ing t h a t e x i s t i n g c a r r i e r s are p r o v i d i n g inadequate service 
as the standard p r e r e q u i s i t e f o r approval of a d d i t i o n a l motor 
c a r r i e r operating a u t h o r i t y . However, the developing law i n 
Pennsylvania has not established an applicant's proof of 
service inadequacies as the determinative element i n a l l 
circumstances and does not require the Commission to always 
favor p r o t e c t i o n over competition, ( c i t a t i o n s omitted) 
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The Conmission f u r t h e r explained: 

This broader view of motor c a r r i e r entry c o n t r o l i s 
r e f l e c t e d i n various recent Cominission decisions and can be 
found i n e a r l y c o u r t precedents. See, f o r instance. Modern 
T r a n s f e r e e , Inc. v. Pa. P.U.C. , 139 Pa. Superior Ct. 197 
(1939) , where the court recognized e f f i c i e n c y as a valued 
element i n Commission c o n t r o l of motor c a r r i e r competition 
and noted t h a t l e g i s l a t u r e , i n enacting the Public U t i l i t y 
Law, undertook not only to regulate u t i l i t i e s but also to 
regulate the use of the highways. 

In A p p l i c a t i o n of A-P-A Transport Corp., Docket No. A. 91795, F. 2 

(Order e n t e r e d September 2 1 , 1983), t h e Commission adopted t h e I n i t i a l 

Decision of the A d m i n i s t r a t i v e Law Judge granting statewide a u t h o r i t y 

to A-P-A to t r a n s p o r t property. I n his Ruling on Exceptions dated 

July 26, 1983, Administrative Law Judge Robert A. Christianson stated: 

I also j o i n a considerable body of precedent and 
conclude t h a t i t i s b e t t e r t o grant the a p p l i c a t i o n 
e s s e n t i a l l y as f i l e d (and amended) i n the expectation t h a t 
Pennsylvania's t r a n s p o r t a t i o n system w i l l be improved by 
t h i s a c t i o n than to deny the a p p l i c a t i o n ( i n whole or' i n 
p a r t ) t o p r o t e c t e x i s t i n g c a r r i e r s i n the p u b l i c i n t e r e s t . 
Yellow Cab.Co. of Pittsburgh v. Pa. P.U.C., 50 Pa. 
Commonwealth Ct. 448 (1980). 

Judge Christianson also noted: 

I do not want outmoded regulatory patterns ( t r a d i t i o n a l l y , 
b a l k a n i z a t i o n o f Pennsylvania had to be accepted by shippers 
as a p r i c e of r e g u l a t i o n ) t o hamper Pennsylvania commerce and 
put Pennsylvania shippers a t a disadvantage w i t h respect to 
i n t e r s t a t e shippers or shippers operating i n other states. 

I n A p p l i c a t i o n of Richard L. Kinard, Docket No. A. 958 29, F. 1, 

Am-D (Order entered October 22, 1984), the Commission adopted the 

I n i t i a l Decision of the A d m i n i s t r a t i v e Law Judge e s t a b l i s h i n g a 

" d e f i n i t i v e i n t e r p r e t a t i o n " of the Transportation Regulatory Policy. 

I n the Kinard case, the Commission determined t h a t there were c e r t a i n 

" a l t e r n a t i v e s " to the former "inadequacy t e s t " and t h a t these a l t e r n a ­

t i v e s were: (1) d i f f e r e n t service; (2) e f f i c i e n c y ; (3) lower rates; 



(4) f u t u r e need; (5) backup service; (6) shipper competition; (7) I.C.C. 

a u t h o r i t y ; (8) r e c t i f i c a t i o n of a u t h o r i t y ; (9) b e n e f i t t o a p p l i c a n t . 

I n A p p l i c a t i o n of Richard L. Kinard, supra, the Commission stated: 

We considered monopoly r e g u l a t i o n to i n h i b i t the 
industry's operational and marketing f l e x i b i l i t y , propagate 
i n e f f i c i e n t a l l o c a t i o n of economic resources, and, w i t h the 
increasing divergence of Federal and State r e g u l a t i o n , cause 
a d d i t i o n a l regulatory burdens f o r motor c a r r i e r s . In view 
of these f a c t o r s , we proposed to encourage competition through 
the proposed rulemaking by excluding the "inadequacy" 
ev i d e n t i a r y standard previously adhered t o . 

I n sum, the Commission has been applying much more l i b e r a l entry 

standards t o recent a p p l i c a t i o n proceedings, r e a l i z i n g t h a t there i s 

no longer the need to p r o t e c t e x i s t i n g c a r r i e r s from competition, 

thereby promoting a h e a l t h i e r , more e f f i c i e n t motor c a r r i e r i n d u s t r y . 

There i s c l e a r l y a need f o r applicant's service and the approval 

of the a p p l i c a t i o n w i l l serve a u s e f u l public purpose, responsive to a 

p u b l i c demand or need. 

Applicant must e s t a b l i s h a need f o r the proposed service. However, 

i t i s w e l l established t h a t applicant must only show t h a t the proposed 

service i s reasonably necessary f o r the accommodation or convenience 

of the p u b l i c . 

I n Carl I . Beiber, Inc. v. Pennsylvania Public U t i l i t y Commission, 

3 Pa. Cmwlth. 236, 240, 281 A.2d 351, 354 (1971), the Commonwealth 

Court stated the need t e s t as f o l l o w s : 

"The a p p l i c a n t i s not required to demonstrate actual 
proof of necessity or p r o p r i e t y as long as the proposed 
service i s reasonably necessary f o r the accommodation or 
convenience of the p u b l i c . McNaughton, supra; Zurcher v. Pa. 
P.U.C., 173 Pa. Super. 343, 98 A.2d 218 (1953). I n McNaughton, 
we upheld the Commission 'although the evidence presented by 
(the applicant) was "fragmentary" and the record of p e r f o r ­
mance by the protestants " s a t i s f a c t o r y " . ' " 
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On the issue of need, 52 Pa. Code §41.14(a) provides: "An 

applicant seeking motor c a r r i e r a u t h o r i t y has a burden of demonstrating 

t h a t approval of the a p p l i c a t i o n w i l l serve a use f u l public purpose, 

responsive to a pub l i c demand or need." 

I t i s also not necessary f o r an appl i c a n t to prove a demand f o r 

service i n every p a r t of the t e r r i t o r y involved. Commonwealth, Public 

U t i l i t y Commission v. Purolator Corp., 24 Pa. Cmwlth. Ct. 301, 355 

A.2d 850, 852 (1976). 

I n the Purolator case, the Commonwealth Court f u r t h e r stated a t 

page 853: 

We do not believe the l e g i s l a t u r e , i n enacting the 
Public U t i l i t y Law, intended to b e n e f i t established c a r r i e r s 
by e r e c t i n g a r t i f i c i a l b a r r i e r s to the entry of new compet­
i t o r s . I t i s , r a t h e r , the p u b l i c i n t e r e s t and convenience 
which the law seeks to p r o t e c t . The amount of competition 
which w i l l best serve t h a t i n t e r e s t i s a matter w i t h i n the 
d i s c r e t i o n of the P.U.C. ( c i t a t i o n s omitted) 

To e s t a b l i s h a need, i t i s not necessary t h a t the proposed service 

be indispensable. Modern Transfer Co. v. Pennsylvania Public U t i l i t y 

Comm., 182 Pa- Super 110, 115, 125, A.2d 463, 466 (1956). 

"The primary o b j e c t of the public service laws i s not t o e s t a b l i s h 

a monopoly or to guarantee the s e c u r i t y of investments i n p u b l i c service 

corporations, but f i r s t and at a l l times to serve the i n t e r e s t s of the 

p u b l i c . " Yellow Cab Co. et a l . v. Pa. P.U.C, 161 Pa. Superior Ct. 41, 

50, 54 A.2d 301, 306 (1947). 

Respectfully submitted, 

NORMAN M. EARHART, t/d/b/a 
EARHART TRUCKING 

BY: . < 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have submitted copies of the w i t h i n b r i e f 

t o A d m i n i s t r a t i v e Law Judge Robert P. Meehan, and t o counsel f o r 

pr o t e s t a n t , as required by Commission r e g u l a t i o n s , t h i s day of 

May, 1986. 
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May 30, 1986 
IM P>=»LV PLEASE 
P>EFE=! TO OUR RLE 

Arthur J. Diskin 
Attorney at Law 
402 Law & Finance Building 
Pittsburgh, PA 15219 

A-00065936, 7, 3, Am-A (Second TA) - Application of Norman M. Earhart, 
t/d/b/a Earhart Trucking. 

Dear Sir: 

The application of Norman M. Earhart, t/d/b/a Earhart Trucking 
for temporary authority has been captioned as attached and w i l l be 
submitted for review provided no protests are f i l e d on or before June 23, 
1986. I f protests are f i l e d , you w i l l be advised as to further procedure, 

You are further advised that the above application w i l l be 
published i n the Pennsylvania B u l l e t i n of May 31, 1986. 

Very t r u l y yours. 

David Ehrhart 
Supervisor - Application Section 
Bureau of Transportation. 

DE:RP:rs 

cc: Applicant 
R.D. 1 
New Alexandria, PA 15670 

APPLICATION DOCKET 

JUN 21986 

ENTRY No -



A-00065936, Folder 3, Am-A (Second TA) NORMAN M. EARHART, t/d/b/a 
EARHART TRUCKING (R.D. 1, New Alexandria, Westmoreland County, 
Pennsylvania 15670) - second temporary authority - coal, for North 
Cambria Fuel Company, Inc., from i t s mines designated as job s i t e 189 
located i n the township of Lower Yoder, Cambria County, to the Conrail 
r a i l s i t e i n the township of B u r r e l l , Indiana County and from job 
s i t e designated as job s i t e 191, located i n the v i l l a g e of Hamilton, 
Perry Township, Jefferson County, to the Conrail r a i l s i t e i n the 
township of B u r r e l l , Indiana County. APPLICATION FOR PERMANENT AUTHORITY 
WAS PUBLISHED IN THE PENNSYLVANIA BULLETIN, VOLUME 15, NO. 48, SATURDAY, 
NOVEMBER 30, 1985. Attorney: Arthur J. Diskin, 402 Law and Finance 
Building, Pittsburgh, PA 15219. 

LM:gm 
5/9/86 



# t 
PENNSYLVANIA 

PUBLIC UTILITY COMMISSION 

SERVICE OF NOTICE OF MOTOR CARRIER APPLICATIONS 

DATE SERVICE MAY 3 1 198fi 

BUREAU OF TRANSPORTATION 
COMMON CARRIER 

MAY 1986 

A-00065936 
F. 3 
Am-A 

Application of Norman M. Earhart, t/d/b/a Earhart Trucking, second 
temporary authority, coal, for North Cambria Fuel Company, Inc., from 
its mines designated as Job Site 189 located in the township of Lower 
Yoder, Cambria County, to the Conrail r a i l site In the township of 
Burrell, Indiana County and from job site designated as Job Site 191, 
located in the village of Hamilton, Perry Township, Jefferson County, 
to the Conrail r a i l site in the township of Burrell, Indiana County. 
APPLICATION FOR PERMANENT AUTHORITY WAS PUBLISHED IN THE PENNSYLVANIA 
BULLETIN, VOLUME 15, NO. 48, SATURDAY, NOVEMBER 30, 1985. 
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Protests due on Hearings - (5 days prior to dabe of hearing) 
Notice of the above application was mailed to a l l certificate 

holders and railroad companies in the service area as noted above. 
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Re: Norman M. Earhart t/d/b/a Earhart Trucking 
Docket No. A-00065936, F. 3, Am-A 
Our F i l e 1773P-70 

JUN3-1986 
SECRETARY'S OFFICE 

Public Utility Gommissron 

Mr. J e r r y Rich, Secretary 
Pennsylvania Public U t i l i t y Commission 
North O f f i c e B u i l d i n g 
P.O. Box 3265 
Harrisburg, PA 17120 

Dear Mr. Rich: 

We enclose f o r f i l i n g w i t h the Commission the o r i g i n a l and 
nine copies of the Reply B r i e f of Bulk Transportation Services, 
Inc. 

Copies of the Reply B r i e f have been served as a l l p a r t i e s 
of record. 

Please acknowledge r e c e i p t and f i l i n g of the enclosed on 
the d u p l i c a t e copy of t h i s l e t t e r of t r a n s m i t t a l and r e t u r n i t 
to the undersigned i n the self-addressed, stamped envelope 
provided. 

Sincerely yours, 

VUONO, LAVELLE^& GRAY 

William J.^Eavelle 

Enclosures 
cc: The Honorable Robert Meehan, 

Ad m i n i s t r a t i v e Law Judge 
Arthur J. D i s k i n , Esquire 
Bulk Transportation Services, Inc. 
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Before the 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

DOCKET NO. A-00065936, F. 3, Am-A 

NORMAN M. EARHART T/D/B/A EARHART TRUCKING 

REPLY BRIEF OF BULK TRANSPORTATION SERVICES, INC. 

I . STATEMENT OF THE CASE 

On or about November 4, 1985, Norman M. Earhart t/d/b/a 

Earhart Trucking (Earhart or Applicant) f i l e d an a p p l i c a t i o n f o r 

an amendment to h i s c e r t i f i c a t e of p u b l i c con- venience. Notice 

of the a p p l i c a t i o n was published i n the Pennsylvania B u l l e t i n on 

November 30, 1985. Protests to the a p p l i c a t i o n were f i l e d by a 

number of c a r r i e r s i n c l u d i n g Bulk Transportation Services, Inc. 

(P r o t e s t a n t ) . 

By the a p p l i c a t i o n , Applicant seeks a u t h o r i t y to operate as 

a common c a r r i e r , by motor v e h i c l e , as f o l l o w s : 

To t r a n s p o r t as a Class D c a r r i e r , c o a l , f o r North 
Cambria Fuel, Inc. from i t s mines and t i p p l e s i n the 
Counties of Cambria, J e f f e r s o n , Indiana and Clear­
f i e l d , to other points i n said counties. 

The a p p l i c a t i o n was assigned f o r hearing before Administra­

t i v e Law Judge Robert P. Meehan. The hearing was held on A p r i l 

9, 1986 i n P i t t s b u r g h , PA. Testimony i n support of the a p p l i c a ­

t i o n was supported by the Applicant and North Cambria Fuel, 



Inc., the sole supporting shipper (North Cambria or s h i p p e r ) . 

Testimony i n op p o s i t i o n to the a p p l i c a t i o n was presented by 

Protestant. At the conclusion of the hearing, the Judge granted 

the p a r t i e s an o p p o r t u n i t y to submit b r i e f s . Applicant and 

Protestant f i l e d Main B r i e f s . Protestant now f i l e s i t s Reply 

B r i e f i n o p p o s i t i o n to the a p p l i c a t i o n . 
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I I . ARGUMENT 

Protestant's Main B r i e f contained a d e t a i l e d summary of the 

evidence, an analysis of the governing law, and a l e g a l argument 

r e l a t i n g the law to the f a c t s of t h i s case. We do not propose 

to reargue Protestant's p o s i t i o n i n t h i s Reply B r i e f . Rather, 

we w i l l discuss the general approach taken by the Applicant i n 

i t s Main B r i e f and r e f e r to c e r t a i n matters which req u i r e c l a r i ­

f i c a t i o n . 

1. APPLICANT HAS FAILED TO DEMONSTRATE THAT IT HAS MET ITS 

BURDEN OF PROOF. 

Other than b r i e f l y summarizing the testimony, Applicant has 

made no attempt t o show t h a t the evidence demonstrates a p u b l i c 

demand or need f o r the proposed s e r v i c e , or t h a t approval of the 

a p p l i c a t i o n w i l l serve a use f u l p u b l i c purpose. Applicant con­

v e n i e n t l y ignores Sections 41.14(a) and (b) of the Pennsylvania 

Code which sets f o r t h the Applicant's burden of proof. I t s 

e n t i r e discussion focuses on Section 41.14(c) which deals w i t h 

the burden of proof imposed on the Protestant. Applicant never 

addresses the issue of whether approval of the a p p l i c a t i o n w i l l 

serve a use f u l p u b l i c purpose, and at page 12 of i t s Main B r i e f , 

b a l d l y asserts t h a t "there i s no question about the need f o r the 

proposed s e r v i c e " . Protestant submits t h a t there i s a very ser­

ious question about the need f o r the proposed service or whether 

i t w i l l serve a u s e f u l p u b l i c purpose. 
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Regardless of whether an a p p l i c a t i o n seeks a u t h o r i t y t o 

serve only one shipper, as i n t h i s case, or the p u b l i c gen­

e r a l l y , the Applicant s t i l l must meet i t s burden of proof. 

Applicant goes so f a r as to s t a t e at page 11 t h a t t h i s i s not a 

case of the entry of a new c a r r i e r i n t o the f i e l d but rather 

only an extension of t e r r i t o r y of an e x i s t i n g c a r r i e r . While 

t h a t observation i s made i n connection w i t h i t s discussion of 

the t h i r d c r i t e r i a under the Transportation Regulatory P o l i c y , 

i t i n d i c a t e s a b e l i e f on the p a r t of the Applicant t h a t an 

extension of a u t h o r i t y by an e x i s t i n g c a r r i e r i s somehow not a 

new service and i s to be judged by more l e n i e n t standards. We 

s t r o n g l y disagree w i t h the Applicant on t h i s p o i n t . 

Any c a r r i e r seeking a u t h o r i t y t o expand the commodities 

t h a t can be tr a n s p o r t e d , extend the t e r r i t o r y i n which service 

can be rendered, or e l i m i n a t e a r e s t r i c t i o n i n an e x i s t i n g cer­

t i f i c a t e , i s seeking new operating a u t h o r i t y . To the extent of 

the expansion of the operating r i g h t s , i t c o n s t i t u t e s the entry 

of a new c a r r i e r i n t o the f i e l d . And i t makes no d i f f e r e n c e 

whether the Applicant proposes by the new a u t h o r i t y t o serve a 

s i n g l e shipper or the p u b l i c g e n e r a l l y , i t s t i l l must meet i t s 

burden of proof set f o r t h i n Sections 41.14(a) and (b) of the 

Pennsylvania Code. 

In Section 1-B of the Argument, we showed t h a t the A p p l i ­

cant has f a i l e d t o demonstrate t h a t there i s p u b l i c demand or 

need f o r the proposed se r v i c e . In Section 1-C, we showed t h a t 
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the Applicant has f a i l e d to demonstrate t h a t approval of the 

a p p l i c a t i o n w i l l serve a use f u l p u b l i c purpose. Inasmuch as the 

Applicant has f a i l e d to meet the very elementary p a r t of i t s 

burden of proof, we submit t h a t the a p p l i c a t i o n should be denied 

i n i t s e n t i r e t y . 

2. APPLICANT HAS FAILED TO DEMONSTRATE EITHER FINANCIAL FITNESS 

OR A PROPENSITY TO OPERATE LEGALLY. 

In i t s Main B r i e f , Applicant does not even address the 

second p a r t of i t s burden of proof other than a t page 12 where 

i t s t a t e s t h a t "There i s no question of the f a c t t h a t the A p p l i ­

cant, Earhart, i s f i t , morally and f i n a n c i a l l y , t o receive the 

a d d i t i o n a l a u t h o r i t y ". 

In Section 2 of the Argument i n Protestant's Main B r i e f , we 

attempted to demonstrate t h a t Applicant had f a i l e d to meet the 

second p a r t of i t s burden. Applicant i n i t s Reply B r i e f may 

attempt t o rebut the Protestant's p o s i t i o n . Protestant, how­

ever, stands by the p o s i t i o n taken i n i t s Main B r i e f w i t h 

respect to these issues. 

3. APPROVAL OF THE APPLICATION WILL ENDANGER AND IMPAIR THE 

OPERATIONS OF BULK TRANSPORTATION. 

As pointed out p r e v i o u s l y , Applicant's e n t i r e Main B r i e f i s 

di r e c t e d t o the t h i r d p a r t of the Transportation Regulatory 

P o l i c y . I t i s Protestant's p o s i t i o n t h a t i t s burden i s not to 

show merely d i v e r s i o n of t r a f f i c by the supporting shipper to 

the Applicant. In f a c t , the Commission has i n d i c a t e d t h a t t h a t 
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type o f showing w i l l not necessarily support Protestant's p o s i ­

t i o n . In t h i s case, Protestant has presented evidence t o show 

t h a t circumstances have changed d r a s t i c a l l y and t h a t i t s f u t u r e 

operations are i n jeopardy. I t holds a u t h o r i t y t o provide a l l 

of the service needed by the supporting shipper a t the present 

time. The a v a i l a b i l i t y of t h a t service i s a matter which the 

Commission should take i n t o c o n s i d e r a t i o n , p a r t i c u l a r l y i n view 

of the Protestant's d i f f i c u l t s i t u a t i o n caused by the loss of a 

s u b s t a n t i a l amount of i t s business due to the c l o s i n g by a major 

customer. 

Just as sound r e g u l a t i o n of the motor c a r r i e r i n d u s t r y may 

not be served by the c r e a t i o n of monopolies, so also sound regu­

l a t i o n may not be best served by the c e r t i f i c a t i o n of an ad d i ­

t i o n a l c a r r i e r when adequate e x i s t i n g service i s already a v a i l a ­

ble to the shipping p u b l i c , or North Cambria Fuel i n t h i s p a r t i ­

c u l a r s i t u a t i o n . Nothing i s to be gained and i t i s unsound to 

c e r t i f i c a t e a new c a r r i e r to replace an already authorized car­

r i e r . 

Protestant requests t h a t the A d m i n i s t r a t i v e Law Judge care­

f u l l y consider the argument set f o r t h i n Section I I I of Pro­

t e s t a n t ' s Main B r i e f on t h i s issue. 

4. CERTAIN MATTERS RAISED IN APPLICANT'S MAIN BRIEF REQUIRE 

CLARIFICATION. 

At pages 3 and 4 of Applicant's Main B r i e f , i n summarizing 

the o r i g i n s of the shipper's t r a n s p o r t a t i o n , there are r e f e r ­

ences t o Lycippus, Norvelt and Stahlstown, a l l i n Westmoreland 
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County. Westmoreland County i s not involved i n t h i s a p p l i c a t i o n 

and t h e r e f o r e reference to those o r i g i n p o i n t s does not support 

the Applicant's p o s i t i o n t h a t there i s a need f o r s e r v i c e . 

On page 4 of Applicant's Main B r i e f , i t r e f e r s to Mine No. 

1-22 and Mine No. Indiana-22 as being two o r i g i n p o i n t s i n 

Indiana County. Protestant believes t h a t t h a t i s a s i n g l e 

f a c i l i t y rather than two, and t h a t i t i s a d e s c r i p t i o r i " of the 

r a i l r o a d s i d i n g at B l a i r s v i l l e , which i s not an o r i g i n but 

rather a d e s t i n a t i o n of the truck t r a f f i c . I n any event. A p p l i ­

cant already holds a u t h o r i t y to serve a l l p o i n t s i n Indiana 

County. 

On page 4 of Applicant's Main B r i e f , there i s a reference 

to a p o t e n t i a l f u t u r e d e s t i n a t i o n at Shelocta i n Armstrong 

County. Protestant's guides and d i r e c t o r i e s i n d i c a t e t h a t 

Shelocta i s located i n Indiana County which the a p p l i c a n t can 

already serve. I f i n f a c t Shelocta i s located i n Armstrong 

County, then reference to t h a t p o i n t i s immaterial since 

Armstrong County i s not involved i n t h i s a p p l i c a t i o n . 

On page 8 of Applicant's Main B r i e f , i n questioning the 

a b i l i t y of Protestant to meet the shipper's need, i t i s stated 

t h a t i t cannot serve the extreme western and northwestern p a r t 

of Armstrong County. As i n d i c a t e d above,- Armstrong County i s 

not involved i n t h i s a p p l i c a t i o n so the absence of such author­

i t y has no bearing on t h i s a p p l i c a t i o n . 
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On page 12 of Applicant's Main Brief a question is raised 

as to whether Protestant or a related company ever served the 

supporting shipper since the witness only "vaguely remembers" 

such transportation. Applicant should not seriously challenge 

the performance of that service since the witness for North 

Cambria Fuel also t e s t i f i e d that the related company, Merlo, was 

used in 1974 or 1975. (38-39*) 

*Numbers in parenthesis preceded by "Ex." refer to exhibits 
A l l other numbers i n parenthesis refer to the tra n s c r i p t of tes­
timony . 
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I I I . CONCLUSION 

For the reasons set f o r t h herein and i n P r o t e s t a n t 1 s Main 

B r i e f , i t i s r e s p e c t f u l l y requested t h a t the Ad m i n i s t r a t i v e Law 

Judge make the conclusions of law set f o r t h on page 20 of Pro­

t e s t a n t ' s Main B r i e f , and t h e r e a f t e r deny the a p p l i c a t i o n i n i t s 

e n t i r e t y . 

R espectfully submitted, 

WILLIAM J . LAVELLE, ESQ. 
Attorney f o r 
BULK TRANSPORTATION SER 

VICES, INC., Protestant 

VUONO, LAVELLE & GRAY 
2310 Grant B u i l d i n g 
P i t t s b u r g h , PA 15219 
(412) 471-1800 

Of Counsel 

Due Da te : June 3, 1986 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have t h i s day served copies of the 

foregoing Reply B r i e f of Bulk Transportation Services, Inc. upon 

a l l p a r t i e s of record i n accordance w i t h the Rules of Pr a c t i c e . 

Dated a t P i t t s b u r g h , PA t h i s 3rd day of June, 1986. 

Wil l i a m J.^Lavelle 
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