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BY THE COMMISSION:

The Commission has been charged by the Pennsylvania General Assembly (General Assembly) with establishing an energy efficiency and conservation program (EE&C Program).  The EE&C Program requires each electric distribution company (EDC) with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. § 2806.1.  On January 15, 2009, the Commission adopted an Implementation Order at Docket No. M-2008-2069887 establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review and approval of all aspects of EDC energy efficiency and conservation (EE&C) plans.
  

The Commission was also charged with the responsibility to evaluate the costs and benefits of the EE&C Program by November 30, 2013, and every five years thereafter.  66 Pa. C.S. § 2806.1(c)(3).  The Commission must adopt additional incremental reductions in consumption if the benefits of the EE&C Program exceed its costs.  Id.  In addition, the Commission was charged with the responsibility to compare the total costs of the EE&C Program to the total savings in energy and capacity costs.  If the Commission determines that the benefits exceed the costs, the Commission shall set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative reduction approved by the Commission.  66 Pa. C.S. § 2806.1(d)(2).  With this Final Implementation Order, the Commission tentatively adopts additional incremental reductions in electric consumption and peak demand for the period of June 1, 2016 through May 31, 2021.

BACKGROUND AND HISTORY OF THIS PROCEEDING


Act 129 of 2008 (the Act or Act 129) was signed into law on October 15, 2008, and became effective on November 14, 2008.  Among other things, the Act created an EE&C Program, codified in the Pennsylvania Public Utility Code at Sections 2806.1 and 2806.2, 66 Pa. C.S. §§ 2806.1 and 2806.2.  This initial program required an EDC with at least 100,000 customers to adopt an EE&C Plan, approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010.  This 1% reduction was to be accomplished by May 31, 2011.  By May 31, 2013, consumption was to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand was to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the EDC’s annual system peak demand in the 100 hours of highest demand, measured against the EDC’s peak demand during the period of June 1, 2007 through May 31, 2008.  By November 30, 2013, and every five years thereafter, the Commission was to assess the cost-effectiveness of the EE&C Program and set additional incremental reductions in electric consumption if the EE&C Program’s benefits exceed its costs.


The Commission determined in its Phase II Implementation Order that additional reductions in consumption were cost-effective and prescribed targets to be met by May 31, 2016.
  At that time, though, the Commission did not have enough information to determine the cost-effectiveness of peak demand reduction programs and only permitted EDCs to voluntarily offer cost-effective demand reduction programs.
  

To obtain the requisite information, the Commission directed the Statewide Evaluator (SWE) to provide the Commission with a demand response (DR) study to analyze the cost-effectiveness of the legislative peak demand reduction requirements and of potential improvements to the peak demand reduction program.
  In a May 17, 2013 Secretarial Letter, the Commission released the Act 129 Demand Response Study – Final Report at Docket No. M-2012-2289411.
  The Commission held a Demand Response Study Stakeholders’ Meeting on Tuesday, June 11, 2013.  At the suggestion of stakeholders, the Commission directed the SWE to conduct a Preliminary Wholesale Price Suppression and Prospective Total Resource Cost (TRC) Test Analysis of the DR program.  The SWE’s Act 129 Demand Response Study – Final Report; Amended November 1, 2013
 was released for comment on November 14, 2013.
  Following a review of comments, the Commission issued its Peak Demand Reduction Cost Effectiveness Determination Final Order, which directed the SWE to perform a Demand Response Potential Study (DR Potential Study) using proposed load curtailment models.
  The SWE submitted its final version of the DR Potential Study to the Commission on February 25, 2015.


Regarding consumption reductions, the SWE was tasked with performing an Energy Efficiency (EE) Potential Study to determine the cost-effective consumption reduction potential in Pennsylvania.
  The SWE submitted its final Energy Efficiency Potential Study to the Commission on February 25, 2015.
  


The EE and DR Potential Studies were released publicly via Secretarial Letter served February 27, 2015.
  The Secretarial Letter also announced a stakeholder meeting scheduled for April 8, 2015, the purpose of which was to allow the SWE to present the results of its EE and DR Potential Studies and to answer clarification questions posed by stakeholders.


The Act required the Commission to develop and adopt an EE&C Program and sets out specific issues the EE&C Program must address.  See 66 Pa. C.S. § 2806.1(a).  On January 15, 2009, the Commission adopted the Phase I Implementation Order establishing the EE&C Program in compliance with Section 2806.1(a), 66 Pa. C.S. § 2806.1(a).  In addition to adopting the Phase I Implementation Order, the Commission also adopted orders implementing specific and essential components of the EE&C Program, to include the establishment of a TRC Test,
 updates to the Technical Reference Manual (TRM)
 and the establishment of a SWE.  As was done for Phase II, many of these components will require updating due to the additional incremental reductions in consumption and peak demand the Commission tentatively adopts herein. 


On October 23, 2014, the Commission issued a Secretarial Letter seeking comments on a number of important topics that are instrumental in designing and implementing Phase III of the EE&C Program.
  In addition, the Commission held a stakeholder meeting on December 2, 2014, to provide interested parties an opportunity to identify additional issues and concerns regarding the design of any future EE&C Program and to address any questions regarding the topics and issues presented in the Phase III Secretarial Letter.

The following parties filed comments to the Phase III Secretarial Letter:  Citizens for Pennsylvania’s Future (PennFuture), the Clean Air Council (CAC), the Sierra Club and the Environmental Defense Fund (Sierra Club); City of Philadelphia (The City); Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania (CAUSE-PA); Demand Response Supporters (DR Supporters); Duquesne Light Company (Duquesne); Energy Association of Pennsylvania (EAP); Energy Efficiency for All (EEFA); Home Performance Coalition (HPC); Honeywell; Industrial Energy Consumers of Pennsylvania, Duquesne Industrial Intervenors, Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group, Philadelphia Area Industrial Energy Users Group, PP&L Industrial Customer Alliance and West Penn Power Industrial Intervenors (collectively, the Industrials); Keystone Energy Efficiency Alliance (KEEA); Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy); National Sustainable Structures Center (NSSC); Office of Consumer Advocate (OCA); PA Weatherization Task Force (PWTF); PECO Energy Company (PECO); The Pennsylvania State University (Penn State); PPL Electric Utilities Corporation (PPL); Regional Housing Legal Services and the Philadelphia Weatherization and Conservation Collaborative (RHLS/PWCC); Strategic Energy Group (SEG); UGI Utilities, Inc. – Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. (collectively, UGI).

Following its review of the Phase III Secretarial Letter comments, the Commission adopted, at the aforementioned docket, a Phase III Tentative Implementation Order.
  Additionally, Commissioner Pamela A. Witmer provided a statement requesting feedback on the following:

· Whether the Commission should be more prescriptive in its proposals regarding the implementation of one residential and one non-residential comprehensive program (e.g., requiring a “whole building” program);

· Whether the Commission’s proposal to not prescribe a peak demand reduction target for Penelec due to a lack of DR potential is in the public interest and aligns with Act 129 and other policy goals; and

· Whether the Commission’s proposal regarding a 5.5% low-income carve-out with a 2% direct-install requirement is in the public interest and aligns with Act 129 and other policy goals.


Comments were due within 30 days from the date the notice was published in the Pennsylvania Bulletin.  Reply comments were due within 45 days from the date the notice was published in the Pennsylvania Bulletin.  On May 1, 2015, the Commission extended, via Secretarial Letter, 
 the reply comment deadline to May 15, 2015 at the request of EAP.
  

The following parties submitted comments to the Phase III Tentative Implementation Order: CAUSE-PA; PennFuture, CAC, the Sierra Club, the Natural Resources Defense Council and the Environmental Defense Fund (collectively, the Joint Commentators); Citizen Power, Inc. (Citizen Power); the DR Supporters; Duquesne; EAP; EEFA; FirstEnergy; the Home Performance Coalition and KEEA (collectively, HPC/KEEA); Honeywell International, Johnson Controls, United Technologies Corporation, Ingersoll Rand, Schneider Electric and Whirlpool Corporation (collectively, Honeywell); the Industrials; KEEA; Northeast Energy Efficiency Partnerships (NEEP); OCA; Office of Small Business Advocate (OSBA); PECO; the Pennsylvania Department of Environmental Protection (DEP); Penn State; PPL; PWTF; RHLS/PWCC and the Sustainable Energy Fund (SEF).

The following parties filed reply comments to the Tentative Implementation Order: CAUSE-PA; DEP; the DR Supporters; Duquesne; EAP; EEFA; FirstEnergy; the Industrials; the Joint Commentators; KEEA; NEEP; OCA; OSBA; PECO; PJM Interconnection, LLC (PJM) Power Providers Group (P3) and PPL.
DISCUSSION

In this section the Commission will present its initial evaluation of the cost-effectiveness of the EE&C Program and additional required incremental reductions in consumption and peak demand.  In addition, we will outline our guidelines addressing the issues delineated in Section 2806.1(a) of the Act for establishing Phase III of the EE&C Program for the period of June 1, 2016 through May 31, 2021.
A. Evaluation of the EE&C Program
As previously discussed, the Commission tasked the SWE to conduct two market potential studies to inform the Commission of the EE and DR potential remaining in the seven EDCs’ service territories.  

1.
Consumption Reduction

In addition to the EE and DR Potential Studies, the Commission also tasked the SWE with performing baseline studies for the residential,
 and the commercial and
industrial (C&I)
 sectors in Pennsylvania, which were released on June 12, 2014.
  Together, these baseline studies represent a thorough assessment of current electricity usage and electrical energy consuming equipment installed in Pennsylvania. 


These baseline studies formed the basis for the SWE’s EE Potential Study.  The purpose of the EE Potential Study was to determine the remaining opportunities for cost-effective electricity savings in the seven EDCs’ service territories.  Of particular interest in setting the Phase III consumption reduction targets are the program potential estimates that refer to the efficiency potential possible given program funding constraints.  The program potential contained in the EE Potential Study considered an annual spending ceiling of 2% of each EDC’s 2006 annual revenue.
    Based on the spending cap of 2% of 2006 annual revenues for annual program spending and using the previously established load forecasts, the EE Potential Study concludes that the electric consumption reduction programs will continue to be cost-effective for Pennsylvania ratepayers.
  The statewide estimated potential electricity savings for the 2016-2021 program period, assuming 100% of the EDCs’ budgets are spent on EE, are 6,629,460 megawatt-hours (MWh).

Based on the SWE’s EE Potential Study, the Commission finds that the benefits of a Phase III Act 129 EE&C program will exceed the costs of such a program.  As such, the Commission tentatively adopts additional required incremental reductions in consumption for another Act 129 EE&C Program term of June 1, 2016 through May 31, 2021.


2.
Demand Reduction


As previously mentioned, the SWE also performed a DR Potential Study in order to estimate the amount of DR potential that exists in the service territories of the seven EDCs, as well as to examine the costs and benefits of statewide policies surrounding DR programs.  As outlined later in this Implementation Order, the SWE determined that cost-effective DR potential exists in Pennsylvania.  The statewide estimated average annual potential DR savings for Phase III are 375 megawatts (MW).
  This average assumes 10% of each EDC’s annual budget is allocated to DR programs during the period of June 1, 2016 through May 31, 2021.  Additionally, this number reflects the removal of DR projected to be committed to the PJM wholesale markets.


Based on the SWE’s DR Potential Study, the Commission preliminarily finds that the benefits of a Phase III Act 129 EE&C program will exceed the costs of such a program.  As such, the Commission tentatively adopts additional required incremental reductions in peak demand for another Act 129 EE&C Program term of June 1, 2016 through May 31, 2021.

B. Phase III of the EE&C Program


1.
Length of Program 



The Commission proposed to implement a five-year Phase III of the Act 129 EE&C Program that would operate from June 1, 2016 through May 31, 2021.  While we recognized the current uncertainties surrounding the Federal Energy Regulatory Commission’s (FERC) Order 745, the PJM DR market, the Clean Power Plan, the administrative changes within the Commonwealth and other factors that may have an effect on the EE&C Program, we expressed a belief that we cannot base decisions on uncertain possibilities.  Instead, we believed we should be developing a Phase III EE&C Program based on the current marketplace in which we operate.  We noted that the EE&C Programs have matured enough so that EDCs can increase their focus on more comprehensive measures which tend to require greater implementation timeframes.  We also reiterated that the Commission can always reconsider its direction at a later date should the uncertainties surrounding the previous issues be resolved.  Additionally, any party has the ability to petition the Commission for a reconsideration of its directives.
  Lastly, we noted that EDCs can submit EE&C Plan changes, as needed, to reflect changing factors in the market.

a. Comments


PPL, OCA, RHLS/PWCC, the Joint Commentators, KEEA and Citizen Power agree with the implementation of a five-year program term.  PPL Comments at 15-16; OCA Comments at 2; RHLS/PWCC Comments at 2; the Joint Commentators Comments at 3; KEEA Comments at 3-4; Citizen Power Comments at 1.  PPL agrees that such a timeframe provides flexibility and the ability to offer more comprehensive measures.  PPL Comments at 15-16.  OCA requests that the EDCs be required to continue robust stakeholder processes throughout the Phase.  OCA Comments at 2-3.
The Industrials believe the Commission lacks sufficient evidence to implement a Phase III of the EE&C Program, but notes that, if the Commission proceeds with Phase III, it should only last three years.  The Industrials Comments at 13.

The Joint Commentators and KEEA request that the Commission provide clarification on the reconsideration process outlined in the Tentative Implementation Order.  The Joint Commentators Comments at 3; KEEA Comments at 4.  The Joint Commentators believe the standard process for Petitions for Reconsideration does not provide an adequate solution as it only allows for a 15-day timeline for filings.  Additionally, they note that participation in EE&C Plan change proceedings may not address the changes that possibly arise from the unresolved DR and Clean Power Plan issues.  Therefore, the Joint Commentators request that the Commission outline a process by which stakeholders can petition for a reconsideration of the Phase III targets in the event that one or more of those underlying assumptions turns out to be false.  The Joint Commentators Comments at 3-4.  Similarly, KEEA requests that the Commission be clear that it will reconsider its directives should it be warranted by the pending changes.  KEEA Comments at 4.
b. Disposition


The Commission maintains its opinion that a five-year program term is appropriate for Phase III.  As outlined in our Tentative Implementation Order and as discussed in regards to the discussion below regarding wholesale DR changes, we do not believe it prudent to make decisions based on what may happen in the future.  We must make decisions based on the current situation.  Additionally, we believe a longer program term will aid in the implementation of more comprehensive programs.  Furthermore, we find that a five year program provides additional benefits, such as savings in costs, time and resources related to litigating and administering the EE&C plans.  Moreover, we find that a longer program provides more consistency and continuity, further enhancing the customer experience and increasing the potential for customer engagement in the program.  Therefore, Phase III will occur from June 1, 2016, through May 31, 2021.

We agree with OCA that the EDCs should continue working with stakeholders in the development of the EE&C Plans, as well as throughout the Phase, to ensure programming is developed in a manner applicable to each service territory.  While we feel confident in assuming the EDCs would have continued their stakeholder processes throughout Phase III, we will include a directive here that such action be undertaken.  We will not place requirements regarding the number or time of stakeholder meetings as we believe the EDCs, in accordance with stakeholder wishes and feedback, have developed a process that has proven beneficial to all parties and we would expect such processes to continue throughout Phase III.
Regarding the concerns raised by the Joint Commentators and KEEA about the timing and process for reconsideration, the Commission notes that the Commission may at any time, after notice and an appropriate opportunity to be heard, rescind or amend any prior order.  See 66 Pa.C.S. §703(g).  The process for seeking such relief are contained in Chapter 5 of the Commission’s Regulations, and specifically at 52 Pa. Code § 5.41 (Petitions generally).  The 15-day filing deadline referenced by the Joint Commentators, at 52 Pa. Code § 5.572(c), relates primarily to appealable Commission action to allow the Commission time to retain jurisdiction prior to the lapse of the appeal period, which is not implicated by the concerns raised by the Joint Commentators and KEEA in this proceeding.

2.
Additional Reductions in Peak Demand


Act 129 required the Commission to, by November 30, 2013, compare the total costs of the EDCs’ EE&C Plans to the total savings in energy and capacity costs to retail customers or other costs as determined by the Commission.  If the Commission determined that the benefits of the plans exceeded the costs, the Act required the Commission to set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand, or an alternative reduction approach approved by the Commission.  Any such reductions in peak demand must be measured from the EDCs’ peak demand for the period from June 1, 2011 through May 31, 2012.  See 66 Pa. C.S. § 2806.1(d)(2).  


The Commission directed the SWE to perform a potential study to determine whether cost-effective potential exists for DR, using an alternative methodology to the 100 hours design of Phase I, which the Commission determined was not cost-effective.
  The DR Potential Study was to determine the amount of cost-effective DR potential available in each of the seven EDCs’ service territories.  


For its DR Potential Study, the SWE ran multiple simulations altering the number of expected events per year; the duration of those events; and the time of day during which those events occur.
  Based on its simulations, the SWE developed an optimal program design that it believes will be effective in capturing high value hours and reducing PJM’s peak load forecast.  The SWE determined that the following design would capture the most important hours associated with DR dispatch for a 24-event-hour program:
· Dispatch criterion – EDC’s day-ahead forecast is above 96% of forecasted annual system peak;

· Dispatch hour – events beginning at 2:00 p.m.;

· Event duration – four hours;

· Maximum number of events – six per year.


The SWE used this program design to determine the DR potential in each EDC service territory, with estimates of PJM DR commitments and any potential tied to non-cost-effective direct load control (DLC) measures removed.  These potential numbers were used to develop DR acquisition costs for each utility for a five-year phase.


The SWE then considered four hypothetical scenarios regarding the breakdown, between EE and DR, of the EDCs’ 2% spending cap.
  These scenarios were as follows:

1. 100% of the budget allocated to EE; 0% allocated to DR;

2. 90% of the budget allocated to EE; 10% allocated to DR;

3. 85% of the budget allocated to EE; 15% allocated to DR; and

4. 80% of the budget allocated to EE; 20% allocated to DR.

The annual DR budget determined from these scenarios was used to develop, on a five-year basis, the average annual potential savings (in MW) for each utility.  Table 3 of the Addendum to our Tentative Implementation Order reflected the calculated DR program potential:
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a.
Legal Authority

This Commission has expressed in multiple proceedings a belief that we have the authority to set requirements for additional reductions in peak demand so long as the peak demand reduction programs are cost-effective.
  However, comments were received regarding the extent of the Commission’s authority with regard to the prescription of peak demand reduction requirements and, therefore, we again will address this issue.




i.
Comments

FirstEnergy opines that the Act does not provide the Commission with the authority to mandate additional peak demand reduction targets after May 31, 2017.  FirstEnergy Comments at 2.  Additionally, FirstEnergy avers that the language at 66 Pa. C.S. § 2806.1(d)(2) implies that the benefit-costs analysis to be completed by November 30, 2013, is in reference to Phase I DR programs and may only be used to determine whether DR programs should be implemented through May 31, 2017.  Id. at 4.  Therefore, FirstEnergy believes that, because the top 100 hours methodology used in Phase I was not cost-effective, the Commission cannot prescribe additional peak demand reduction targets.  Id. at 4-5; FirstEnergy Reply Comments at 2.  Additionally, FirstEnergy avers that the Commission has misconstrued the statute to assume that the General Assembly wanted a Phase III DR program, regardless of whether or not the Phase I program failed a benefit-cost analysis.  FirstEnergy Comments at 5.  FirstEnergy states that the clear language of the Act makes the proposed institution of DR targets and penalties late and out of time.  Id. at 5-6, 8.  FirstEnergy claims that the penalties outlined in the Act cannot be applied to the proposed peak demand reduction targets.  Id. at 8-9; FirstEnergy Reply Comments at 2.  The Industrials agree with FirstEnergy that the Commission may not mandate DR targets.  The Industrials Reply Comments at 5.  


The DR Supporters disagree with FirstEnergy that the Commission does not have the authority to prescribe DR requirements, specifically after May 31, 2017.  The DR Supporters Reply Comments at 3-4.  They believe FirstEnergy’s argument is based on the mandates for peak load reductions in subsection (d) and ignore both DR’s role in reducing energy consumption and the Commission’s general authorization to direct the implementation of measures to reduce peak demand.  Id. at 4-5.  The DR Supporters also disagree with FirstEnergy’s assertion that the penalty provisions may not be applied to Phase III DR targets because they only apply to the reductions mandated under subsection (d)(1).  They argue that the DR programs can be authorized under subsection (c) and/or the Commission’s general authorizations under Act 129.  Id. at 5-7.  




ii.
Disposition

As outlined in our PDR Cost Effectiveness Determination Final Order at pages 9 through 17, which we adopt in its entirety in this Order, this Commission observes that the Act is clear in providing us with the authority to prescribe additional peak demand reduction requirements, if the peak demand reduction programs are cost-effective.  In fact, we are of the opinion that we are required to prescribe additional requirements in the event a cost-effective peak demand reduction methodology is available within the Act 129 framework.
  We also note that FirstEnergy’s argument erroneously relies on the supposition that, because the General Assembly did not include the phrase “and every five years thereafter” in subsection 2806.1(d)(2) as it did in subsection 2806.1(d)(3), it could not have intended for DR to continue past Phase I.  But FirstEnergy’s argument incorrectly converts the lack of a legislative requirement into a prohibition against Commission action.  In other words, FirstEnergy is erroneously asserting that because the General Assembly did not expressly require the Commission to look at the cost-effectiveness of the peak demand reduction program every five years, the Commission is prohibited from instituting a cost-effective peak demand reduction program.  But, in fact, the General Assembly did not expressly or impliedly make such a prohibition.  Nowhere in Act 129 did the General Assembly expressly state that the Commission is prohibited from continuing either the consumption reduction or peak demand programs.  In fact, it expressly required the Commission to adopt additional incremental reductions if the programs were found to be cost-effective.
  

Furthermore, we find it significant that the General Assembly did not include a “sunset” provision into Act 129.  The General Assembly has previously imposed such “sunset” provisions in the Public Utility Code, e.g. 66 Pa.C.S. § 1419; thus, had the General Assembly intended that either the consumption reduction requirements in subsection 2806.1(c) or the peak demand reduction requirements in subsection 2806.1(d) to end upon a certain date, as FirstEnergy asserts, it would have provided for such an expiration date, which it did not.  Therefore, we continue to maintain that it was the intent of the General Assembly that both of these reduction requirements are to continue, provided they are cost-effective.



b.
Wholesale Market Issues

In our Tentative Implementation Order, we recognized the potential changes in the wholesale market that many stakeholders have referenced throughout the Phase III planning process, including, but not limited to, the FERC and Supreme Court matters regarding wholesale DR programs and the Environmental Protection Agency’s (EPA) Proposed Clean Power Plan Rule.  However, we expressed a belief that it would not be prudent to take action based on speculation as to how these potential changes will be resolved.  Therefore, we stated that we will make our Phase III decisions based on the current marketplace, while continuing to monitor the wholesale market issues and noted that, if the market should change for whatever reason, we reserve the right to amend the EE&C Program requirements accordingly.




i.
Comments

EAP recommends that the Commission develop a Phase III EE&C Program that focuses on EE savings until the wholesale market issues have been resolved.  EAP Comments at 6; EAP Reply Comments at 4.  Similarly, FirstEnergy and the Industrials contend that Act 129 is the wrong context for developing retail solutions to the uncertainties associated with PJM market proceedings.  FirstEnergy Comments at 6; The Industrials Comments at 11-12; The Industrials Reply Comments at 5-6.  Duquesne notes its agreement with the Industrials that the implementation of DR is not prudent at this time due to the pending resolution of FERC Order 745.  Duquesne Reply Comments at 4.  P3 also believes the proper action is for the Commission to hold the implementation and design of any Phase III DR program in abeyance until the issues surrounding wholesale DR programs are resolved.  P3 notes that, while the Commission stated that the DR program is separate and apart from the PJM program, depending on the outcome of the Supreme Court’s decision, Act 129 may become the sole arena for DR.  P3 Reply Comments at 3-4.


DEP believes the Commission’s proposal to proceed with Phase III EE and DR requirements with the determination that it may reconsider its directives pending resolution of the Clean Power Plan is appropriately balanced.  DEP Comments at 2.




ii.
Disposition

As noted in our Tentative Implementation Order, we recognize the concerns surrounding uncertainties regarding FERC Order 745 and the Clean Power Plan.  However, we do not find the arguments raised by those parties supporting a delay in the implementation of DR to be persuasive.  We agree with DEP that the proposed implementation of Phase III of Act 129, which includes a DR program construct, appropriately balances the situation at hand.  We maintain our position that the development of the Act 129 EE&C Program should be based on the currently-applicable conditions and not on potential future changes.  While the Act 129 and PJM DR programs may have similarities, they operate independent of and separate from each other.  We maintain our decision to proceed regardless of the uncertainties in the market, which we will continue to monitor.  Additionally, we do reserve the right to amend the EE&C Program, should the market change and necessitate revision of this Order for whatever reason, while taking into account the effects on ratepayers, EDCs, CSPs and all other EE&C Program stakeholders.  We do thank all of the stakeholders for raising and providing feedback on these wholesale market issues.



c.
Budgetary Allocation and Peak Demand Reduction Targets


In our Tentative Implementation Order, we noted that, because the SWE determined that cost-effective DR potential exists within the Act 129 framework, the EDCs’ budgets must be allocated, in some way, between the EE and DR programs in order to develop consumption and peak demand reduction requirements.  As previously discussed, the SWE considered four different allocation scenarios.  This Commission expressed concern with developing targets based on an allocation that was higher than Phase I DR spending, which averaged 16%.  Additionally, we agreed with the SWE’s assessment that EE programs provide a better return on investment than DR programs, noting that the highest DR spending allocation considered by the SWE (20%) resulted in a loss in present value net benefits of approximately $152 million.  Accordingly, we proposed an allocation of 90% EE and 10% DR funding to develop the peak demand reduction targets.  


As noted above, we proposed the use of a 90% EE and 10% DR funding allocation split for the development of consumption and peak demand reduction targets.  The SWE determined that, under these parameters, cost-effective potential exists in the following six service territories: Duquesne, Met-Ed, PECO, Penn Power, PPL and West Penn Power.  The SWE also determined that no cost-effective potential exists in the Penelec service territory.  Additionally, the SWE found a quantity of DR net of PJM in PPL’s service territory commensurate with a funding allocation of 5% for DR and 95% for EE.  For Met-Ed, the SWE found a quantity of DR net of PJM commensurate with a funding allocation of 8% for DR and 92% for EE.  Therefore, we proposed the following peak demand reduction requirements for Duquesne, Met-Ed, PECO, Penn Power, PPL and West Penn Power based on the above-referenced spending scenarios:
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These MW goals reflect the average performance over each hour of a called event.  Additionally, these MW savings targets are reflected at the generator level.  Therefore, line losses will need to be incorporated when assessing performance tied to these estimates of potential.  The Commission proposed that the peak reduction requirements outlined above be attained on an annual basis.  


We also recognized that the timing of the implementation of Phase III does not work for implementing DR programs in the summer of 2016, which would provide the peak demand reductions no later than May 31, 2017, as referenced at 66 Pa. C.S. § 2806.1(d)(2).  Accordingly, we proposed that all seven EDCs have a peak demand reduction of 0 MW for the first year of Phase III, ending May 31, 2017, with the proposed requirements applying to the remaining four program years.  


Regarding compliance, we did not propose an annual compliance determination.  Instead, we proposed that the determination of compliance with the annual peak demand reduction requirements be performed at the end of Phase III, with any potential penalties taking into account an EDC’s annual performance over all years of the Phase.




i.
Comments

OCA, PWTF, KEEA and Honeywell support the adoption of DR targets with Honeywell noting that DR targets will ensure that consumers benefit from DR investments.  OCA Comments at 3; OCA Reply Comments at 3; PWTF Comments at 1; KEEA Comments at 9; Honeywell Comments at 2.  


EAP, PPL, FirstEnergy, Duquesne, OSBA, and the Industrials request that the Commission not prescribe peak demand reduction targets for Phase III.  EAP Comments at 6; EAP Reply Comments at 3; PPL Comments at 7; FirstEnergy Comments at 10; Duquesne Comments at 3; OSBA Comments at 3; The Industrials Comments at 12.  Instead, these parties aver that the focus should be on EE programs.  EAP suggests that the EDCs be required to focus on consumption reduction, while allowing EDCs the option to provide voluntary, cost-effective peak demand reduction measures within their Plans.  EAP Comments at 7.  PPL believes the focus should be shifted from DR to EE as EE is more cost-effective, provides “permanent” savings and provides peak reductions in addition to the energy savings.  PPL Comments at 16-17.  OSBA believes that, by assigning program costs to DR programs, the Commission is implicitly requiring EDCs to forego investments in other load reduction programs that are more cost-effective.  OSBA argues that the DR programs are not cost-effective when they are correctly evaluated on an opportunity cost basis.  OSBA Comments at 3.  OSBA requests that the Commission not prescribe DR targets and instead require the EDCs to focus on the more cost-effective load reduction programs.  Id. at 4.  FirstEnergy agrees with OSBA’s assessment.  FirstEnergy Reply Comments at 3-4.


While NEEP does not explicitly disagree with the DR targets, it argues that the priority should be on EE measures as they provide coincident peak demand reductions.  NEEP Comments at 3; NEEP Reply Comments at 3.  Similarly, the Joint Commentators recommend an analysis of the coincident peak demand reductions available from EE measures and urge the Commission to consider the benefits of alternative demand reduction programs, like distributed generation, which may be able to cost-effectively reduce both energy consumption and peak demand.  The Joint Commentators Comments at 6.  KEEA and the DR Supporters agree with the utilization of innovative DR measures, such as behavioral DR, to meet any targets.  KEEA Comments at 10; The DR Supporters Reply Comments at 22-23.  The Joint Commentators also propose the allowance of other forms of demand reduction, such as peak coincident reductions from EE measures.  The Joint Commentators Comments at 8.


The DR Supporters disagree with those parties advocating a focus solely on EE as they believe there is no justification for abandoning DR.  They aver that consumers benefit from diversity in program offerings providing customers in all classes the opportunity to participate.  The DR Supporters Reply Comments at 7-8.  The DR Supporters argue that DR and EE utilize different measures and provide multiple diverse opportunities for customers to participate in the Act 129 programs.  The DR Supporters express concern that failing to implement DR will lead to stranded costs, especially in PECO’s service territory.  Id. at 9.  


With regard to the SWE’s DR Potential Study, EAP asserts that the SWE included assumptions that resulted in a significant overstatement of the actual EDC peak demand reduction potential and target; that the use of average historical PJM participation in lieu of more recent experience skewed the results; and that the assumed acquisition costs were not subjected to the scrutiny necessary to ensure their reasonableness.  EAP Comments at 9-10.  EAP believes adequate vetting was not performed to justify the use of the SWE’s DR Potential Study results.  Id. at 10.


PPL believes DR programs in its service territory are not likely to be cost-effective as the SWE’s DR Potential Study significantly overestimates the DR benefits and underestimates the DR costs.  PPL Comments at 4, 15, 17.  PPL opines that the SWE’s DR Potential Study overestimates the cost-effectiveness of load curtailment (LC) programs because it fails to account for the additional cost to enroll more MWs than the DR compliance target; underestimates the costs of the LC program; and overestimates the benefits of avoided capacity.  Id. at 18.  In order to comply, PPL believes it will need to recruit at least 135 MW of LC to meet the proposed DR target, a necessary oversubscription which was not included in the SWE’s DR Potential Study.  Id. at 18, 22.  PPL states that the SWE’s DR Potential Study underestimates the incentives necessary to obtain a sufficient number of participants.  PPL avers that the SWE overestimated the benefits of avoided capacity as any capacity reduction benefits in program years 2017/18, 2018/19, 2019/20 and 2020/21 cannot be taken into account as PJM will have settled the three-year forward capacity market for those years before Phase III begins.  Therefore, PPL believes Act 129 DR in those years will not result in capacity reduction benefits for retail customers.  Id. at 18-19.  
PPL also avers that, even if DR was cost-effective, it would not be possible to achieve the proposed DR target with the proposed funding amount and the restriction on customer participation in both the Act 129 and PJM DR programs.  Id. at 4, 22.  PPL asserts that DR would not be cost-effective even if the funding was doubled or if the target was halved.  Id. at 17, 23-24.  In order to achieve the proposed target, PPL states that it would have to conduct outreach to over 6,000 possible participants, assuming a “take rate” of less than 10%.  PPL believes that number of DR participants is not possible because it would use approximately half the budget to recruit customers who do not typically participate in PJM and did not participate in Phase I DR.  Id. at 25.  PPL avers that Act 129 incentives will need to be much greater than those from PJM in order to attract participants who are not participating in PJM DR.  Id. at 26.  If a DR target is prescribed, PPL recommends its target be 45 MW.  Id. at 27.  


PECO believes that, if the Commission maintains its proposed DR targets, the DR spending allocation should be adjusted to 15.5% to reflect PECO’s forecasted DR acquisition costs.  PECO Comments at 13, 21, 26.  PECO recommends that its target be reduced to 97.5 MW to better align with PECO’s historical DLC acquisition costs, adjusted to account for a lower DLC incentive.  Id. at 21, 26; Reply Comments at 3.  PECO avers that the SWE decreased the DLC incentive to $40 (down from Phase I and II incentive levels) in its DR Potential Study, but did not account for a further drop in program participation and the resulting increase in program administrative costs created by this reduction.  PECO Comments at 22.  PECO opines that additional labor and capital costs to remove switches from program dropouts and to add new customers affects the acquisition costs.  Id. at 22.  PECO proposes that the Commission consider the adoption of a $60 incentive level to mitigate risk.  Id. at 23.  PECO references its existing DLC infrastructure and notes that, if the acquisition costs of utilizing this resource are underestimated, it may abandon a successful, customer-satisfying program.  PECO avers that its historical DR spending indicates that the SWE’s DR acquisition cost assumptions are too low, which could create targets that are too high or an assumed budget allocation for meeting the target that is too low.  Id. at 23-26.  


FirstEnergy avers that because wholesale market values of future DR are unknown at the time Act 129 incentive levels are developed, huge uncertainties will exist for EDCs regarding their market potential net of PJM participation and may result in the need for aggressive incentives beyond those included in the DR Potential Study acquisition cost assumptions.  FirstEnergy Comments at 6.  FirstEnergy states that the SWE underestimated PJM DR levels by ignoring the trend of increased participation in PJM and valuing participation in early and later years equally.  Id. at 7.  FirstEnergy believes the proposed targets incorrectly and unreasonably assume that DR events will have a direct impact on the PJM 5CP and, thus, the costs of avoided T&D benefits are overstated.  Id. at 11.  Additionally, FirstEnergy believes the SWE’s use of California price elasticity information in its DR Potential Study is flawed.  Id. at 13.  FirstEnergy argues that the SWE’s methodology of using the difference between the estimate of total potential for DR and the estimated PJM commitments to develop DR potential creates a potential value that is likely to suffer from high volatility and produce inordinate risks for EDCs.  FirstEnergy recommends that any prescribed targets be no greater than those from Phase I.  Id. at 14.  Additionally, FirstEnergy avers that the acquisition costs used in the DR Potential Study are significantly lower than what was required to attract customers in Phase I and, therefore, should be revised to reflect the Phase I costs with a mark-up of at least 30% to provide adequate incentives to compete with PJM programs.  Id. at 17-18.  


Duquesne avers that the budgetary split between DR and EE is seemingly arbitrary and believes a 5% DR spending allocation should have been considered.  Duquesne Comments at 4.  Duquesne argues that DR should be treated as a capacity resource, as opposed to a generation resource, consistent with the PJM capacity market.  This would be consistent with Act 129’s objective of reducing the market cost of electric capacity.  Id. at 7-9; Duquesne Reply Comments at 7.


OCA expresses concerns that the DR potential and benefits may be understated in the SWE’s DR Potential Study.  OCA Comments at 4.  OCA avers that the EDCs should be given the flexibility to spend in excess of the 10% budget allocation if necessary to design an acceptable program and also to pursue DR above the target level if beneficial to their service territories.  Id. at 4.  


The DR Supporters suggest that the Commission review the TRC inputs the SWE used in calculating the residential DR potential.  The DR Supporters Comments at 4; The DR Supporters Reply Comments at 2, 10-11, 13-14.  They believe the SWE made no adjustment to the kW factor to reflect residential air conditioning operation during Act 129 DR events.  The DR Supporters Comments at 24-25.  Additionally, the DR Supporters disagree with the SWE’s review of only DLC switch technologies for residential DR program design.  Id. at 29.  They also state that the TRC included data from the flawed top 100 hours program design.  Id. at 5.  The DR Supporters request that the Commission consider a 20% DR budgetary allocation.  Id.; The DR Supporters Reply Comments at 2, 12-13.   They believe an increased budgetary amount will help capture meaningful benefits tied to both EE and DR measures and because customers frequently use DR revenue to undertake EE investments.  Additionally, they note that the dispatchability of DR allows grid stabilization in a way that EE cannot.  The DR Supporters Comments at 30-31.


PPL notes that, while the DR Supporters requested an increase from 10% to 20% in the budget allocated to DR, they did not demonstrate how the increased funding would impact the cost-effectiveness of the DR programs.  PPL Reply Comments at 3.  OSBA notes that the DR Supporters’ proposals regarding the TRC used to calculated potential have not been presented in a litigated setting and cannot be debated.  Therefore, OSBA believes it is bound to accept the findings of the SWE, which presumably has no financial interest in the debate.  OSBA Reply Comments at 2.


The Joint Commentators aver that spending for each class should be proportional to sales and reflect the relative amounts of cost-effective measures within the class.  Therefore, they propose that, in allocating the targets, the Commission should apportion each EDC’s total budget by customer class based on sales and evaluate how much demand reduction exists within each customer class.  Id. at 7.  If DR targets are prescribed, Duquesne agrees with the Joint Commentators that the budget be allocated based on customer class sales with a determination of cost-effective DR potential determined on such an allocation.  Duquesne Reply Comments at 4.  


If the Commission prescribes peak demand reduction requirements, PPL, PECO and FirstEnergy recommend a single, average annual peak reduction compliance target to be measured in the final year of the phase.  PPL Comments at 4; PECO Comments at 21; FirstEnergy Reply Comments at 8.  Duquesne requests clarification as to whether the DR targets are annual or cumulative, but notes that, regardless of the answer, it believes the proposed targets may be unattainable.  Duquesne Comments at 5.

OCA agrees with the proposals to set annual targets; forego a target in year one of the phase; determine compliance at the end of the phase; and eliminate any compliance requirement in years when triggering conditions do not occur.  OCA Comments at 5.  The Joint Commentators propose annual demand reduction targets, as opposed to average annual.  The Joint Commentators at 8.


PPL recommends allowing an EDC to delete its DR programs and have no DR target, subject to Commission approval, if that EDC determines DR is not cost-effective during the initial design of its Phase III EE&C Plan or from the actual cost-effectiveness evaluation after the first year of its Phase III DR program implementation.  PPL also recommends that EDCs be allowed to shift funding from its EE budget to DR, in excess of the percentage outlined by the Commission, if the EDC determines during the initial design of its Plan, evaluation of DR CSP bids or evaluation after the first year of the program that DR is cost-effective.  PPL Reply Comments at 6.  



ii.
Disposition

As previously discussed, this Commission believes it is required to prescribe additional incremental reductions in peak demand if such programs are found to be cost-effective.  We do not disagree with those parties arguing that EE may provide more “bang for the buck” in that it not only reduces consumption but also provides coincident peak demand reductions.  This was a consideration in determining the appropriate budgetary allocation between EE and DR programs for the establishment of targets.  As noted in our Tentative Implementation Order, we recognize the decrease in present value net benefits when money is shifted from EE programs to DR programs.  However, not only do we believe we are required to set peak demand reduction targets if found cost-effective, we also believe DR programs do provide a benefit to electricity customers.  The hope of balancing these issues led to the Commission’s recommended proposed budgetary allocation of 90% EE and 10% DR for the development of targets.

It appears that many of the parties believe the proposed 90/10 budgetary allocation was a proposal for actual EE and DR spending.  The Commission would like to make it clear that any budgetary allocation was solely for the purpose of developing EE and DR targets.  These values in no way represent minimum or maximum spending limits for EE or DR provided the EDCs do not exceed the overall plan limitation on costs at 66 Pa. C.S. § 2806.1(g).  Therefore, PPL’s request to be provided the flexibility to move budget between EE and DR programs is moot.  We recognize that the use of these values in the development of targets may affect spending; however, the EDCs have proven over the past seven program years that they, along with stakeholder assistance, have been able to allocate their budgets and design their programs in a manner that allows for the attainment of goals.  We disagree with the varying proposals regarding EE versus DR budgetary allocation and spending as we find that the SWE has appropriately and in an unbiased fashion taken into account the variations among the EDC service territories while providing a consistent methodology allowing for the creation of equitable targets.  We find that the 90/10 methodology appropriately balances the dual benefits of EE programs, as discussed above, with the requirement to provide cost-effective DR programs and reflects our concern with targets based on Phase I spending.  We find that the use of a 90% EE and 10% DR funding methodology within the SWE’s DR and EE Potential Studies provides appropriately balanced targets for Phase III.  


We disagree with PPL’s assertion that the SWE should have taken into account an EDC’s enrollment of more MW than the DR compliance target.  The purpose of the SWE’s DR Potential Study was to determine the DR potential for each utility based on the budgetary allocation provided by the Commission.  These targets do not reflect the maximum DR program potential in each EDC’s service territory.  Instead, they reflect the maximum DR program potential based on a 10% spending cap for each EDC (or a lower cap, as is the case for PPL and Met-Ed).  In reality, an EDC may spend less or more than the amount used in the SWE’s DR Potential Study to over-comply as it may deem necessary to mitigate risk.  


The Commission disagrees with PPL’s assertion that the SWE overestimated the benefits of avoided capacity because the BRA for program years 2017/18, 2018/19, 2019/20 and 2020/21 will have occurred prior to program delivery.  We believe this comment reveals a lack of understanding of the DR program design that was proposed for Phase III.  In PJM’s Reliability Pricing Model, DR fulfills capacity requirements for a given delivery year by committing to reduce load when called upon.  This is different from the proposed Act 129 design where observed load reductions lower the resource requirements for future years.  In the design developed by the SWE and proposed by the Commission, whether capacity has been secured for a delivery year is unimportant.  All metered loads are factored into PJM’s forecasted peak loads for future years and reductions on peak days will lower these projections and the cost to Pennsylvania ratepayers to secure sufficient resources to the meet the projections.  The Commission has made clear this distinction in both our PDR Cost Effectiveness Determination Final Order when we directed the SWE to exclude from its DR Potential Study any potential benefits from bidding DLC peak demand reductions into the PJM capacity markets
 and in our Tentative Implementation Order when we proposed no requirement to bid resources into PJM.  To the extent that Act 129 peak load reductions cause metered loads to fall below PJM forecasted summer peak loads and create the appearance of a capacity surplus for a delivery year, the Commission finds that this will further influence lower resource requirements for Pennsylvania load zones in subsequent peak load forecasts.


We also disagree with the DR Supporters and the Joint Commentators regarding the application of the TRC Test.  The DR Supporters believe multiple changes should have been made to the TRC Test for its use in calculating the cost-effectiveness of residential DR.  The SWE correctly utilized the TRC Test as directed by the Commission in its PDR Cost Effectiveness Determination Final Order.  Specifically, we directed the SWE to utilize the 2013 TRC Test
 with the modifications regarding the incorporation of a 75% proxy for DR incentives; the utilization of the actual useful life of DLC equipment as the measure life; and the potential inclusion of avoided T&D costs.
  


The Joint Commentators aver that it was not necessary to use the TRC Test in determining the cost-effectiveness of DR.  The Joint Commentators make the argument that the Commission may use a different cost-benefit analysis that includes operation and maintenance costs, such as reduced fossil fuel or water costs.  The Commission disagrees with the idea that different cost-benefit analyses should be used for EE and DR.  Additionally, the Commission has been consistent in its disagreement with the inclusion of such costs.
  The SWE, as noted previously, was directed to utilize the 2013 TRC Test, which does not include societal benefits, such as those noted by the Joint Commentators, for its DR Potential Study.


PECO expresses a concern regarding the costs for its current DLC program and the treatment of this program within the SWE’s DR Potential Study.  The Commission agrees with PECO that it should reconsider the SWE’s weighting methodology to allow sufficient allocation of funds to the DLC programs in order to continue the operation of the existing DLC infrastructure.  Therefore, we directed the SWE to recalculate the EE and DR targets to address the low-income and PECO DLC issues.  These revised figures are provided in the Addendum to this Implementation Order.

Following our review and consideration of all the feedback provided, we find that the proposed DR targets based on a 90% EE and 10% DR budgetary allocation effectively balanced the needs of all stakeholders and the Commission’s concerns regarding the loss of present value net benefits while meeting requirements of the Act.  As noted above, we have recalculated PECO’s DR requirement to reflect its existing DLC infrastructure.  Therefore, the Commission tentatively adopts the following DR requirements for the EDCs:
	EDC
	5-Year DR Budget Allocation

(Million $)
	Program Acquisition Costs ($/MW/year)
	Average Annual Potential Savings (MW)
	% Reduction (Relative to 2007-2008 Peak Demand)

	Duquesne
	$9.77
	$57,976
	42
	1.7%

	Met-Ed
	$9.95
	$51,210
	49
	1.8%

	PECO
	$42.70
	$66,370
	161
	2.0%

	Penelec
	$0.00
	$50,782
	0
	0.0%

	Penn Power
	$3.33
	$49,349
	17
	1.7%

	PPL
	$15.38
	$41,622
	92
	1.4%

	West Penn Power
	$11.78
	$46,203
	64
	1.8%



These MW goals reflect the average performance over each hour of a called event.  Additionally, these MW savings targets are reflected at the generator level.  Therefore, line losses will need to be incorporated when assessing performance tied to these estimates of potential.


No parties disagreed with the Commission’s proposal that all seven EDCs have a peak demand reduction requirement of 0 MW for the first year of Phase III, with the proposed targets applying to the remaining four program years.  We maintain our determination regarding the first program year – The EDCs are not required to obtain peak demand reductions in the first program year of Phase III.  The targets outlined above apply for the other four program years in Phase III.  However, this does not preclude an EDC from including in its EE&C Plan, a request that the Commission approve a voluntary DR program for the first year of Phase III.

Many parties request clarification regarding how the Commission will be determining compliance with the Phase III DR targets on an annual basis or on an average annual basis.  Initially, we note that the DR targets outlined above represent the average number of MW reductions in each hour of an event.  The Commission will determine compliance with the peak demand reduction requirements outlined above based on an average of the MW reductions obtained from each event called over the last four years of the Phase.  However, we have concerns that the use of an average will give EDCs an opportunity to garner significantly more peak demand reductions in a few events verses the remaining events.  Therefore, while the compliance target tied to the penalties outlined in the Act is a single, average event requirement, we direct the EDCs to obtain no less than 85% of the target in any one event.  We find that the 85% minimum is appropriate to ensure that the Act 129 DR programs are incorporated into PJM annual forecasts, while providing a reasonably achievable minimum requirement for the EDCs.  

We appreciate the relatively new and innovative DR measures, such as behavioral DR, referenced by many of the parties and note that the Commission proposed no restriction on the DR technologies to be implemented.  The EDCs may propose EE&C Plans that include any combination of DR measures they believe will obtain the requirements tentatively adopted herein.


We do not approve PPL’s request to allow EDCs to remove DR programs from their EE&C Plans if the plans presented are not cost-effective.  The SWE has determined that cost-effective DR, as well as cost-effective EE, potential exists in PPL’s service territory, therefore, PPL, with the assistance of its stakeholders, should be able to develop an EE&C Plan to obtain this potential.


d.
DR Program Design

This Commission proposed, in its Tentative Implementation Order, a cost-effective DR program design based on that used in the SWE’s DR Potential Study.  Specifically, the Commission proposed the following program design:

· Curtailment events shall be limited to the months of June through September.

· Curtailment events shall be called for the first six days that the peak hour of PJM’s day-ahead forecast
 for an EDC is greater than 96% of the EDC’s PJM
summer peak demand forecast
 for the months of June through September each year of the program.

· Each curtailment event shall last four hours.

· Each curtailment event shall be called such that it will occur during the day’s forecasted peak hours.

· Once six curtailment events have been called in a program year, the peak demand reduction program shall be suspended for that program year.

· Compliance will be determined based on the average MW performance across all event hours in a given program year.

· Customers participating in PJM’s Emergency Load Response Program (ELRP) shall not be eligible to participate.

We expressed a belief that this methodology appropriately balanced the need to reduce demand during peaking conditions while taking into consideration customer constraints and fatigue.  Additionally, it prevents the payment of Act 129 EE&C Program funds to a customer for an event during which the customer was already curtailing due to signals from PJM (and received payment from PJM).


The Commission proposed no restrictions on which customer classes DR programs are to be offered.  The Commission also clarified that if an EDC’s day-ahead forecast never reaches 96% of its summer peak demand forecast during the months of June through September, or whatever percent the Commission ultimately approves in its final order, that EDC will have no compliance requirement for that year.  




i.
Comments

PPL generally agrees with the proposed DR program design.  PPL Comments at 29.  FirstEnergy supports the event criteria as it is clearly defined and aligns with the SWE’s DR Potential Study.  FirstEnergy Comments at 9.

Duquesne and OCA believe the Commission’s proposed design is too restrictive and will inhibit an EDC’s ability to meet its prescribed target.  Duquesne Comments at 3; Duquesne Reply Comments at 5; OCA Comments at 6.  OCA encourages the allowance of flexibility in DR program design.  OCA Comments at 6-7; OCA Reply Comments at 4.  P3 avers that the restrictive nature of the proposed DR program design, as well as its inconsistency with PJM market rules, will provide limited value to PJM.  P3 references the PJM Independent Market Monitor’s discussions regarding the inferiority of resources that are only available for limited durations throughout the year.  P3 Reply Comments at 8-9.  OCA and NEEP believe that limiting the program to six curtailment events per year may render the DR resource unavailable on an occasion when its availability might be critical or cost justified.  OCA Comments at 6; NEEP Comments at 6.


FirstEnergy recommends that the operating criteria be based on PJM forecasts for the entire regional transmission organization (RTO) in order to target reductions on the 5CP days, rather than relying on forecasts of the EDC zonal loads which do not coincide with the PJM RTO system peak.  FirstEnergy Comments at 15.  FirstEnergy notes that Penn Power serves only a portion of the PJM ATSI zone and West Penn serves only a portion of the PJM Allegheny Power System zone.  Because PJM does not produce forecasts at the EDC level, the Commission would need to clarify the protocol to be used for these EDCs.  Id. at 16.

PPL, PECO, OCA and the DR Supporters suggest removing the requirement that an event be a mandatory four hours.  PPL Comments at 29; PPL Reply Comments at 5; PECO Reply Comments at 5; OCA Comments at 6; the DR Supporters Comments at 22; the DR Supporters Reply Comments at 19.  PPL suggests allowing events to be up to four hours and references a scenario in which the PJM day-ahead forecast is greater than 96% of the EDC’s PJM summer peak forecast for only one hour during the next day, so the other three hours of the event would be incentivized but not be in excess of the 96% threshold.  PPL Comments at 29.  The DR Supporters and OCA support different curtailment schedules for residential versus non-residential customers.  The DR Supporters Comments at 22-23; OCA Reply Comments at 4.

Citizen Power suggests a dynamic threshold that begins at 96% but decreases in response to years that have relatively fewer events called.  Citizen Power believes such a reduction would increase the probability that additional events are called.  Citizen Power Comments at 2.  PPL recommends determining compliance on the average of the annual MW reductions across the last four program years in order to provide a single, cumulative DR target at the end of the Phase.  PPL Comments at 29.


Duquesne, OCA, the Industrials, the DR Supporters, KEEA and DEP recommend that the Commission reconsider its proposed exclusion of PJM ELRP participants in the Act 129 DR programs.  Duquesne Comments at 5; OCA Comments at 7; OCA Reply Comments at 3; the Industrials Comments at 4; the Industrials Reply Comments at 6-7; the DR Supporters Comments at 3; the DR Supporters Reply Comments at 2; KEEA Comments at 10; DEP Reply Comments at 3.  Duquesne states that the exclusion of these customers will create competition between the Act 129 and PJM DR programs and will significantly limit the pool of customers available.  Duquesne Comments at 6.  The Industrials believe the prohibition on PJM ELRP customer participation in Act 129 programs means that a large number of customers will be paying for a DR option that they cannot use.  The Industrials Comments at 4, 9-10.  The DR Supporters aver that the SWE’s DR Potential Study indicates that the two programs complement each other and rarely overlap.  The DR Supporters Comments at 4, 16.  They aver that those customers who choose PJM ELRP will only be dispatched during system emergencies, which typically average three to five hours a year and will not be dispatched to reduce load during the majority of the proposed 24-peak hours of the year.  Id. at 11.  Additionally, the DR Supporters state that eliminating the prohibition on dual enrollment would create significantly more DR potential and competition in the market.  Id. at 16-19.  They note that incentives will need to be higher to incent customers into participating in the 129 programs.  Id. at 20-21.  

KEEA and DEP support safeguards that can be implemented to ensure against a certain amount of double counting without limiting participation.  KEEA also recommends that the Commission encourage the EDCs to deploy new innovative DR programs, such as behavioral and/or thermostat-based DR, which were not considered in the DR Potential Study.  KEEA Comments at 10; DEP Reply Comments at 3.

PPL believes there are not enough non-PJM customers available to meet its proposed DR target.  PPL believes it would need to recruit customers away from PJM, thereby increasing incentives and create competition between the two programs.  It also notes that customers must commit to PJM DR three years in advance, making it impossible for PPL to recruit those PJM participants until June 2019.  PPL Comments at 25-27.  
PPL and PECO disagrees with those parties that support dual PJM and Act 129 DR program participation as it believes dual participation would increase the risk that customers will not meet their Act 129 commitments, would increase Act 129 costs and would increase free-ridership and provide two revenue streams for customers without providing additional capacity/incremental peak reductions.  PPL Reply Comments at 3-5; PECO Reply Comments at 4.  P3 agrees with the prohibition on dual participation.  P3 Reply Comments 5-7.  FirstEnergy notes that, while the Commission could consider allowing dual participation to alleviate the concerns raised by the Industrials, dual participation would result in customers receiving double payment for DR events, thus further undermining the cost-effectiveness determination that the Commission is relying on in setting additional DR targets.  FirstEnergy Reply Comments at 5.




ii.
Disposition

The Commission recognizes that its program design may be considered restrictive.  However, for the purposes of measuring compliance, we find that this design is appropriate as the SWE has determined it to be a cost-effective methodology within the Act 129 framework.  We disagree with those proposals to change the threshold from 96%; to allow flexibility on the length of an event;
 and to allow for more than six events per year.  While we recognize the rationale behind these proposals, we direct stakeholders to the SWE’s extensive research and simulations regarding those cost-effective conditions in which Act 129 DR provides the most benefits.  The SWE’s study used a criteria called effective load carrying capacity (ELCC) in order to determine an optimal program design meant to capture high value hours and reduce PJM’s peak load forecast.  The ELCC is “a measure of the relative importance of hours of availability for DR dispatch.”
  Using the ELCC criteria, the program design proposed in our Tentative Implementation Order would have historically captured approximately 27% of the target load
 and approximately 58% of the 5CP hours.
  This design proved to perform the best of the simulations run by the SWE and we find it to be the optimal design for Phase III.  
We do, however, adopt FirstEnergy’s request to use the RTO-level forecast.  We agree with FirstEnergy that the RTO-level forecast will make dispatch simpler and will work to better target the five coincident peak days.  This, in turn, will provide the best long-term benefit to customers through reductions in capacity procurement requirements for future years.  Furthermore, an informal review by the SWE shows that the peaks between RTO-level and zonal-level forecasts generally are similar.   
With regard to our proposed prohibition on customer participation in both Act 129 programs and PJM’s ELRP, we received a substantial number of comments from parties in opposition to this proposal.  For the following reasons, we propose to revise this prohibition and design a DR program that allows for dual-participation in Act 129 and PJM’s ELRP with appropriate safeguards.
First, we are convinced that forbidding dual-participation will materially obstruct the EDCs’ opportunities to comply with the set DR goals.  As argued by Duquesne, such a structure will significantly limit the pool of customers available because many eligible accounts are already enrolled in PJM’s emergency DR.  Further, service territories such as that of Pennsylvania Power Company have load shapes that are heavily influenced by a few major customers.  If these customers are barred from participation in the Act 129 DR program because of their participation in PJM’s ELRP, the efforts required for compliance may be overly burdensome.

Second, we note that this competition between PJM programs and Act 129 programs is compounded by PJM’s procedures to add back dispatched DR to Peak Load Contributions (PLC).  In summary, accounts that are dispatched under PJM’s emergency DR during a PLC defining hour have that DR dispatch “added back” to their PLC in the next year in order to maintain the value of their DR resource.  Customers who do not participate in PJM’s ELRP lose the ability to add back their DR dispatch.  Therefore, an account only enrolled in Act 129 DR that is dispatched during a PLC recording hour will potentially diminish its ability to participate in future PJM programs.  This PJM design feature reduces, to some degree, the ability for customers to profit simultaneously from both programs.

Third, we note that the Act 129 DR programs are paid for and supported by all EDC customers via a non-bypassable rider.  We submit that the proscription of participation by a certain set of customers who are financing these programs is an unjust design.
Lastly, in Phase I of Act 129, we permitted dual enrollment.  Given the comments in this proceeding, we believe a more gradual transition to a discounted dual enrollment option with safeguards is more appropriate than an outright ban.  The imposition of a 50% discount on Act 129 DR incentives for dual enrolled accounts in Act 129 and PJM ELRP should mitigate concerns about accounts receiving revenues from Act 129 for dispatch that were already mandated to reduce load under PJM’s emergency program.  Additionally, this proposal will help account for existing DR capacity that has already installed the infrastructure required to perform in DR markets.  We further note that customers who do not dual enroll are still fully entitled to receive 100% of the Act 129 DR incentives designed by the EDCs.

Further, we direct EDCs to design appropriate record retention requirements so that this Commission can evaluate the results of this dual-participation discount design at the end of Phase III.  We must be able to determine the extent, if any, of dual-participant Act 129 DR that was already dispatched under PJM’s emergency DR program.
We will adopt the program design outlined in our Tentative Implementation Order as modified below.  Specifically, it will entail:

· Curtailment events shall be limited to the months of June through September.

· Curtailment events shall be called for the first six days that the peak hour of PJM’s day-ahead forecast
 for the PJM RTO is greater than 96% of the PJM RTO summer peak demand forecast
 for the months of June through September each year of the program.

· Each curtailment event shall last four hours.

· Each curtailment event shall be called such that it will occur during the day’s forecasted peak hours above 96% of PJM’s RTO summer peak demand forecast.

· Once six curtailment events have been called in a program year, the peak demand reduction program shall be suspended for that program year.

· Compliance will be determined based on the average MW performance across all event hours in a given program year.

· The EDCs, in their plans, must demonstrate that the cost to acquire MWs from customers who participate in PJM’s ELRP is no more than half the cost to acquire MWs from customers in the same rate class that are not participating in PJM’s ELRP.


e.
Voluntary DR Programs for Penelec
In our Tentative Implementation Order, we recognized the SWE’s determination that no cost-effective DR potential exists in the Penelec service territory and proposed no DR target for Penelec.  We did, however, propose that Penelec be allowed to voluntarily include a DR program in its EE&C Plan, provided that program can be shown to be cost-effective.  Additionally, Penelec would be required to show that implementation of such a program would not affect its ability to meet any prescribed consumption reduction requirements. 


i.
Comments
PennFuture supports the Commission’s proposal regarding voluntary DR in the Penelec service territory.  PennFuture Comments at 8.  OCA also supports the Commission’s proposal to allow Penelec to include a voluntary DR program, but submits that it may be more appropriate and consistent with the directives of the Act to direct Penelec to include a cost-effective DR program in its portfolio.  OCA recommends a starting budgetary allocation of 5%.  OCA Comments at 8-9.  KEEA suggests that, due to recent concerns over power outages in the Erie area, DR for Penelec should be reconsidered.  If the Commission maintains its position that there is no cost-effective DR in Penelec, KEEA agrees with the Commission that Penelec should focus on EE.  KEEA Comments at 10-11.

FirstEnergy disagrees with the proposals offered by OCA and KEEA, averring that the sole factual predicate they offer is invalid.  FirstEnergy believes the Commission should maintain its proposal to require no DR from Penelec.  FirstEnergy Reply Comments at 6.



ii.
Disposition
As outlined previously in this Final Implementation Order, we tentatively adopt no DR target for Penelec.  We decline to adopt OCA’s proposal that Penelec be required to develop a DR program.  However, we agree with some aspects of OCA’s proposal, specifically in regards to working with stakeholders to develop a program, but on a voluntary basis and only if Penelec can show that it will still be able to meet its consumption reduction requirements.  


f.
Requested Exemption for Penn Power


i.
Comments


In its comments, FirstEnergy requests an exemption from DR targets for Penn Power.  FirstEnergy avers that the SWE incorrectly estimated PJM DR participation, especially in Penn Power’s service territory, by using its three-year average assumption.  Specifically, FirstEnergy opines that because the ATSI integration into PJM occurred during the delivery years 2011/12 and 2012/13, the PJM DR programs were still new to Penn Power customers, resulting in a significant ramp-up in that program.    FirstEnergy also notes that Penn Power load shapes are heavily influenced by a few major customers that currently participate in the PJM ELRP, significantly diminishing Act 129 DR potential and increasing the potential for competition between the two programs.  Because the ATSI peak load and Penn Power peak loads are not coincident due to the geographic footprint of the two loads in relation to each other and because Penn Power loads are only approximately 7% of ATSI loads, FirstEnergy avers that any peak reductions at Penn Power will not likely reduce ATSI peaks.  Finally, FirstEnergy believes that the Act 129 penalties would be unfairly disproportionate to Penn Power, which is the smallest EDC.  FirstEnergy Comments at 19.



ii.
Disposition

The Commission rejects FirstEnergy’s request to exempt Penn Power from the peak demand reduction requirements.  The SWE considered an alternative method of netting out PJM commitments from its estimates of DR potential in which the average cleared MW of demand resources in PJM’s BRA for the 2014/2015 through 2017/2018 delivery years were averaged to determine the projected MW to subtract for the 2018/2019, 2019/2020, and 2020/2021 delivery years.  The actual cleared MW for the delivery year was subtracted for the 2016/2017 and 2017/2018 delivery years.  The SWE assumed Penn Power commitments represented 7% of the total ATSI commitments in these projections.  These PJM DR commitment projections, by year, are shown in the table below.  The SWE’s estimated day-ahead load curtailment potential is also presented.
	Modeling Parameter
	2016/2017
	2017/2018
	2018/2019
	2019/2020
	2020/2021

	Projected PJM DR (MW)
	127
	71
	97
	97
	97

	SWE DR Potential Estimate (MW)
	123.5
	124.9
	123.2
	121.0
	119.3

	Act 129 DR Potential (MW)
	-3.3
	53.5
	26.0
	23.8
	22.2



As shown in the table above, the remaining potential net of PJM commitments calculated in a manner consistent with FirstEnergy’s proposal is greater than Penn Power’s proposed target of 17 MW for each delivery year.  Furthermore, as previously discussed, we are permitting customers who participate in the PJM ELRP to participate in the Act 129 DR program, at a reduced incentive rate, thus, further increasing the DR potential in Penn Power’s service territory.  Based on this analysis, the Commission disagrees with FirstEnergy’s assertion that Penn Power’s Phase III target is somehow unattainable.


While we recognize that the flat penalties are proportionately larger for Penn Power than larger EDCs, this Commission does not have the authority to exempt Penn Power from a DR requirement based on this fact.  The Commission has made it clear that we believe the Act requires us to prescribe DR targets in those EDC territories in which cost-effective peak demand reduction potential is available, as it is in Penn Power.


3.
Additional Incremental Reductions in Consumption


 As previously noted, the SWE determined in its EE Potential Study that electric consumption reduction programs will continue to be cost-effective for Pennsylvania ratepayers.  Based on the SWE’s determination, we tentatively found that the benefits of a Phase III Act 129 EE&C program will exceed its costs and, therefore, we tentatively adopt the additional required incremental reductions in consumption outlined herein.  


The SWE performed an EE Potential Study which presented the technical, economic and achievable EE potential over ten years (beginning June 1, 2016) and the program potential over five years (June 1, 2016 through May 31, 2021) for the residential, commercial and industrial sectors.
  For the residential sector, the SWE first determined the eligible equipment stock, followed by estimations of the savings and then screened for cost-effectiveness.  The SWE then summed those savings at the end-use and the service-territory levels.
  Regarding the non-residential sectors, the SWE used a similar approach to determine measure-level savings and costs, in addition to cost-effectiveness.  The cost-effective measure savings were then applied to all applicable shares of energy load.


The SWE utilized, as a baseline from which to report savings as a percent of annual kWh sales, the forecast kWh sales for each EDC for the period June 1, 2009 through May 31, 2010.
  The SWE estimated that the total maximum achievable potential for the region of the seven EDCs covered by Act 129 in 2020 and 2025 for energy efficiency is 7.5% and 13.2%, respectively, of 2009-2010 baseline annual kWh sales.
  For program potential, the SWE estimated that, with the current annual spending cap and assuming 100% funding towards energy efficiency, the EDCs can achieve a combined annual savings equal to 0.8% to 1.0% of baseline 2009-2010 load per year, or 6,629,460 MWh of incremental annual savings over a five-year timeframe.  After accounting for measure savings decay and annual savings adjustments for lighting based on the Energy Independence and Security Act (EISA), the cumulative annual program potential in 2020 is 5,092,433 MWh or 3.5% of the 2009-2010 baseline load.

	Potential
	2016-2020

Incremental Annual Savings
	2020

Cumulative Annual Savings

	
	MWh
	% of 2009-2010 load
	MWh
	of 2009-2010 load

	Max Achievable 
	14,332,129
	9.8%
	10,983,129
	7.5%

	Base Achievable
	8,782,160
	6.0%
	6,748,807
	4.6%

	Program
	6,629,460
	4.5%
	5,092,433
	3.5%


Without a budget cap, incremental annual savings could achieve roughly 1.2% to 2.0% of 2010 load in the base achievable and maximum achievable scenarios, respectively.  On a cumulative annual basis, the base achievable potential is 4.6% of the baseline load in 2020 and the maximum achievable potential is 7.5% of baseline load in 2020.


The SWE also concluded that continuing EE programs in a Phase III of Act 129 will be cost-effective for Pennsylvania ratepayers.  The TRC ratio statewide for the program potential scenario is estimated to be 1.88, with net benefits of approximately $1.5 billion over the lifetime of measures installed during Phase III (June 1, 2016 through May 31, 2021).
  The program acquisition cost (dollars per first-year-MWh saved) estimated to achieve the program potential’s 6,629,460 MWh of savings is $184.40 per MWh.



a.
Reduction Targets

The Commission proposed the use of the forecast kWh sales for each EDC for the period June 1, 2009 through May 31, 2010, as the baseline from which to measure incremental savings in Phase III.  No comments were received on this proposal.  Therefore, the Commission maintains its proposal as it is consistent with that utilized in Phase II and with the baseline used in the SWE’s determinations of EE potential.
As previously discussed, the Commission proposed peak demand reduction requirements for six of the seven EDCs with EE&C Program requirements.  The Commission proposed these peak demand reduction requirements based on a budgetary allocation of 10% of each EDC’s budget for peak demand reduction programs.  The Commission proposed that, in determining targets, a budgetary allocation for Duquesne, PECO, Penn Power and West Penn Power reflect 90% for EE programs and 10% for peak demand reduction programs.  For Met-Ed, we proposed a budgetary allocation of 92% for EE programs and 8% for peak demand reduction programs.  For PPL, we proposed a budgetary allocation of 95% for EE and 5% for peak demand reduction programs.  The SWE found no cost-effective peak demand reduction potential for the Penelec service territory; therefore, we proposed a 100% budgetary allocation for EE programs for Penelec.

Regarding the consumption reduction targets, the Commission proposed, for Phase III, the adoption of a five-year consumption reduction requirement for each EDC that is based on the 2009/2010 energy forecasts previously discussed.  Because we proposed peak demand reduction requirements for six of the seven EDCs, we requested that the SWE determine the available energy efficiency program potential for each of those EDCs based on the budgetary allocations discussed above.  We proposed adoption of the five-year consumption reduction requirements as contained in the Tentative Implementation Order Addendum and that appear in the table below.
  These consumption reduction requirements vary by EDC based on the specific mix of program potential, acquisition costs and available funding allocated to EE programs discussed earlier in this Order.  Specifically, we proposed the following consumption reduction targets for the seven EDCs:
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The decision to allocate less than 100% of the available funding to energy efficiency means that the
program potential estimates for energy efficiency are lowered by a proportional amount. Table 6
presents estimates of the sum of 2016 — 2020 incremental annual program potential savings at these
reduced EE budget amounts?.

Table 6: Modified Five-Year Energy Eficiency Program Polential Savings and Budget by EDC

Portfolio EE 20162020 EE
EnC Spending Ceiling s tial Savings® 2010 Forecast

(Million $) s (vwh)

20162020 — Five-Year EE Program Potential

5880 1889 470,609 33%
s11a4 s1822 627,814 42%
s1149 s1019 598,612 42%

$300 $1761 170182 36%
51060 s1810 585,807 28%
53843 s1847 2,080,553 53%
52921 s1837 1,590,264 42%

511296 s18a.4 6,123,882 a.2%

Table 7 presents modified DR program potential estimates based on the EDC-specific budget allocations
shownin Table 4. Table 7 also reflects the direction to assume no demand response events wil be called
during the summer of 2016. Dividing the available budget by four years instead of five years increases
the average annual program potential estimates relative to what was presented i Table 3 for those
EDCs receiving a 10% DR spending allocation.

Table 7: Modified Phase lil DR Program Polential - Net of Projected PJM Commilments
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We previously expressed a belief that the Act 129 programs are cumulative at the end of a phase such that the savings at the end of a phase must show that the total savings from measures installed during the phase are equal to or greater than the established reduction target.  Therefore, we proposed that, for any measures installed whose useful life expires before the end of the phase, another measure must be installed or implemented during that phase which replenishes the savings from the expired measure.  This means that reported savings for Phase III would take into account measure useful life.

Additionally, while we did not propose annual, incremental consumption reduction targets for Phase III, we did propose a requirement that the EDCs submit EE&C Plans that clearly demonstrate annual gains in energy efficiency.  Specifically, we proposed that the plans be designed to achieve at least 15 percent of the EDC’s consumption reduction target in each program year.  We expressed a belief that 15 percent would take into account an EDC’s need to potentially ramp-up programs and make mid-Phase program changes, both of which may affect the level of reductions in a specific program year.  We also believed 15 percent helped balance the EDCs’ planning and program change needs with requests for the provision of more comprehensive measures.  We proposed that the 15% requirement be limited to the Commission’s review and approval of the EE&C Plans and not be a target that would subject the EDCs to the penalty provisions prescribed under 66 Pa. C.S. § 2806.1(f).



i.
Comments
PPL believes the EE potential calculations did not reflect the proposed low-income requirements and, therefore, the acquisition costs and associated potential are incorrect.  PPL Comments at 33.  PPL requests clarification as to whether the SWE used the full cost of measures to estimate the program acquisition cost for direct-install low-income measures.  It avers that the full measure cost should be the basis as the EDC pays the full cost of the measure for low-income programs and provides its own calculations.  Id. at 34-35, 44-49; PPL Exhibit.  PPL states that the mix of measures utilized in the SWE EE Potential Study does not reflect the same mix PPL would include in its Phase III Programs.  Additionally, PPL believes the SWE’s measure mix underestimates the program acquisition cost, overstates cost-effectiveness, overstates program potential, fails to provide enough money for low-income programs to meet the proposed carve-outs and will likely result in programs with high free-ridership.  PPL Comments at 42; PPL Reply Comments at 8-9.  
PPL suggests the use of its Program 3 – Medium Cost scenario from its own potential study.  This program includes the second highest acquisition cost of each of the four scenarios it ran, has a greater diversity of measures and uses a lower benefit-cost threshold.  PPL avers that this scenario includes a much more balanced mixture of measures.  Id. at 48.  PPL argues that the SWE did not address risk management practices that will require the EDC to exceed the savings targets while staying under budget.  Id. at 56; PPL Reply Comments at 7.  PPL recommends the establishment of a “variable” EE target.  PPL Reply Comments at 8-10.

Similar to PPL, PECO references its own potential study; however, unlike PPL, PECO does not provide its actual study as part of its comments.  PECO believes its study uses more appropriate initial costs per bulb for screw-in LEDs, accounts for more LED product classes by wattage categories and utilizes assumptions regarding PECO’s market share of the overall LED residential lighting market more consistent with the latest forecasts by the U.S. Department of Energy.  PECO Comments at 5-6, 14-16.  PECO notes that the SWE’s EE Potential Study did not incorporate standards changes regarding electric motors, automated icemakers, walk-in coolers and freezers, and commercial refrigeration products.  Id. at 6, 16-17.  Additionally, PECO avers that the SWE’s base achievable approach was incorrect and that the PECO use of a measure adoption model is appropriate.  Id. at 6, 17-18.  PECO also asserts that the SWE does not support the avoided T&D and line loss estimates utilized in developing PECO’s EE potential.  Id. at 6, 18.  PECO disagrees with the manner in which the SWE screened low-income measures.  Id. at 6-7, 18-19.  Like PPL, PECO disagrees with the acquisition costs utilized by the SWE in its EE Potential Study, believing they have been underestimated, and suggests the use of the acquisition costs developed in its own study.  Id. at 7-12; PECO Reply Comments at 2.  PECO recommends the adoption of its own potential study for the development of its EE target.  Id. at 13.  

FirstEnergy avers that the targets do not take into account the proposed direct install and G/E/NP carve-outs.  FirstEnergy Comments at 22.  It believes the acquisition costs used in the EE Potential Study are too low.  Id. at 23.  FirstEnergy asserts that the Commission should allow for a more reasonable degree of uncertainty associated with the proposed targets.  It recommends that the SWE provide an assessment of the confidence and precision associated with its estimates, with that being incorporated into any prescribed targets.  Id. at 24-25.   The Industrials believe the SWE’s EE Potential Study is not transparent enough and does not support the continuation of EE or DR programs.  The Industrials Comments at 5-6.

DEP, Honeywell and the Joint Commentators believe that the Commission should pursue more aggressive targets based on a balance between potential and historical achievements, especially considering carryover is not taken into account in the proposed targets.  DEP Comments at 1; DEP Reply Comments at 2; Honeywell Comments at 1; The Joint Commentators Comments at 9; the Joint Commentators Reply Comments at 1.  KEEA notes that the proposed targets are not nearly as aggressive as those other jurisdictions and recommends the consideration of 1% per year targets.  KEEA Comments at 4-5.  The SEF believes the SWE’s maximum achievable potential is understated as it assumes a majority of programs are based on rebates to consumers and businesses and fails to look at creative programs that would leverage EE&C spending constraints.  The SEF Comments at 3.
Duquesne disagrees with those parties advocating for increased targets based on historical achievement as historical performance.  Additionally, Duquesne believes such treatment makes the EDC responsible for not only the program results, but for the forecast of future program results. Duquesne Reply Comments at 8.

EAP, PPL, PECO, OCA, the Joint Commentators and KEEA request clarification regarding whether program potential should be based on cumulative annualized energy savings or the sum of incremental annualized energy savings.  EAP Reply Comments at 6; PPL Comments at 57; PECO Comments at 19; OCA Reply Comments at 5; the Joint Commentators Comments at 10; KEEA Comments at 5.  EAP believes whatever method used for compliance should align with the manner in which the targets have been set.  EAP Reply Comments at 6.  PPL and PECO support the use of a cumulative annualized energy savings requirement as the sum of incremental annualized energy savings overstates program potential as it includes savings from short-lived measures that expire during Phase III.  PPL Comments at 57-60; PECO Comments at 20; PECO Reply Comments at 12.  Additionally, PPL notes that a cumulative process is consistent with the method used in the first two phases of the programs.  PPL Comments at 57-60.  FirstEnergy believes the targets should reflect the sum of the incremental annual savings, adjusted to account for the expiring savings.  FirstEnergy Comments at 20.
Duquesne and KEEA recommend that the EDCs be given credit for all new incremental savings delivered in each year of the Phase, rather than focusing on a cumulative approach.  Duquesne Comments at 11; Duquesne Reply Comments at 9-10; KEEA Comments at 5-6; KEEA Reply Comments at 4.  OCA expresses concern with the potential impact of a cumulative approach that would require full replacement of expired measures as this approach could result in measures being “turned on and off” during the phase.  OCA Comments at 10; OCA Reply Comments at 5.  The Joint Commentators support a requirement that any measure with a useful life that expires before the end of the phase be replaced with a measure that replenishes the savings from the expired measure.  The Joint Commentators Comments at 10; the Joint Commentators Reply Comments at 3-5.

PECO recommends the removal of the 15% annual requirement.  PECO Comments at 33.  PECO suggests that a 15% requirement will require an aggressive ramp-up for new and existing programs and may not be realistic and recommends it be reduced to 10%.  PECO Comments at 32-33.  NEEP believes a graduated increase in the percentage required each program year would allow for the ramp-up of measures.  NEEP Comments at 5; NEEP Reply Comments at 6-8.  Similarly, Citizen Power supports the 15% proposal but recommends flexibility if an EDC can demonstrate that a deviation clearly provides net benefits to customers.  Citizen Power Comments at 3.  The Joint Commentators recommend that the interim targets be enforceable.  The Joint Commentators Comments at 10.  DEP agrees with annual incremental targets and suggests that the 15% percentage be subject to enforcement by the PUC under either Act 129 or the Public Utility Code.  DEP Reply Comments at 2.



ii.
Disposition
The Commission recognizes that every stakeholder may have its own proposed variables and costs to be incorporated into a potential study to determine targets.  This is a primary reason for the use of the SWE’s EE Potential Study for the development of targets.  The SWE provides an unbiased approach based on its expertise in the industry.  We initially disagree with the EDCs that various factors in the development of the targets should be changed at this time based on their own studies as we deem the SWE’s EE Potential Study as unbiased and that it provides a consistent approach across all service territories.  
We do, however, agree with those parties that suggested a modified methodological assumption regarding the acquisition cost for low-income measures.  During the April 8, 2015 stakeholder meeting, several parties suggested that low-income specific measures include the full install cost assumption in place of incremental costs, consistent with traditional low-income program offerings.  The SWE previously only assumed full cost for retrofit low-income measures.  A data request on this issue was developed based on feedback provided at the April 8, 2015 stakeholder meeting and initial responses were provided via the Commission’s website.
  Based on the recognition of this suggested modification and the subsequent analysis, we directed the SWE to provide updated consumption reduction potential values for the prescription of targets.

Additionally, as noted later in this Implementation Order, the Commission has revised its proposals regarding low-income carve-outs.  We have concluded that the appropriate low-income carve-out for Phase III is a 5.5% reduction in consumption from programs solely directed at low-income customers.  Due to the change in the carve-out, we again directed the SWE to determine if the EE potential for the EDCs would change.  Following the SWE’s recalculation of potential based on the two scenarios outlined herein, and as outlined in the Addendum to this Order, we have determined the following targets to be appropriate for Phase III and tentatively adopt them:
	EDC
	Portfolio EE Budget Allocation
 (Million $)
	Program Acquisition Costs ($/1st year MWh Saved)
	2016-2020 EE Potential Savings

(MWh)
	% of 2010 Forecast

	Duquesne
	$88.0
	$199.5
	440,916
	3.1%

	Met-Ed
	$114.4
	$190.9
	599,352
	4.0%

	PECO
	$384.3
	$195.8
	1,962,659
	5.0%

	Penelec
	$114.9
	$202.9
	566,168
	3.9%

	Penn Power
	$30.0
	$190.4
	157,371
	3.3%

	PPL
	$292.1
	$202.4
	1,443,035
	3.8%

	West Penn Power
	$106.0
	$196.0
	540,986
	2.6%


The new statewide energy efficiency savings target is 8.7% lower than the initial target prescribed in the Tentative Implementation Order.
 

PECO suggests an alternative approach for projecting program participation for the base achievable scenario in their comments. We find the SWE approach to be satisfactory and consistent with the methodological approach used in the Phase II potential study, with long term market adoption rates based on Pennsylvania-specific research conducted during Phase II of Act 129. 

We disagree with those parties asserting that the targets should be recalculated to take into account carryover savings and/or historical achievements.  We recognize that, in most instances, the EDCs have over-complied with their historical consumption reduction targets.  However, that is not a guarantee of future performance.  We believe targets should be based on a determination of cost-effective potential remaining in an EDC’s service territory, as has been developed by the SWE.  Carryover savings have not been fully verified for an EDC during the period in which a potential study must be performed in order to inform future targets.  It would be inappropriate to take into account unverified, potential carryover in a target for a future phase.  

We recognize the confusion expressed by nearly all of the stakeholders regarding whether the targets, and the associated determination of compliance, will be based on a cumulative or incremental approach.  We agree that our language in the Tentative Implementation Order may not have been clear.  
In Phase II, for measures installed whose useful life expires before the end of the phase, another measure had to be installed or implemented during the phase to replenish the savings from the expired measure.  We concur with PPL and PECO that as proposed in the Tentative Implementation Order, the sum of incremental annualized energy savings plus the requirement to replace expiring savings overstates program potential.  In its EE Potential Study, the SWE’s incremental annual savings potential already accounts for such expiring measures.  Therefore, we also agree with Duquesne and KEEA’s recommendation that the EDCs be given credit for all new incremental savings delivered in each year of the Phase, rather than focusing on a cumulative approach, as was done in Phase II.  We also recognize the validity of OCA’s concern that a cumulative approach requiring full replacement of expired measures could result in measures being “turned on and off” during the phase.  
Further, we direct parties to the SWE’s discussion in its EE Potential Study regarding a significant change in baseline for lighting, effective in 2020.  While in Phase II we required any measures installed or implemented whose useful life expires before the end of the phase to be replaced with another measure or measures (representing an equivalent number of kWh) to replenish the savings from the expired measure, we find that such a directive in Phase III may not be appropriate.  We do not believe it is reasonable to require the EDCs to replace all lighting installed up to 2020 with new lighting because the baseline has changed.  In light of the foregoing, we are directing that the EE goals be measured using incremental savings targets without requiring the replacement of expiring measures.

Finally, we find that the EDCs should be required to design their EE&C Plans in a manner that provides for the annual attainment of a certain percentage of their consumption reduction targets.  We do not find the suggestions for greater flexibility in this regard to be persuasive.  Therefore, we direct the EDCs to develop EE&C Plans that are designed to achieve at least 15% of the target amount in each program year.  However, this requirement will be limited to the Commission’s review and approval of the EE&C Plans and not as target subjected to the penalty provisions at subsection 2806.1(f) of the Act.


b.
Comprehensive Programs
Our Phase II Implementation Order required the EDCs to develop EE&C Plans that contain at least one comprehensive measure for residential and small commercial rate classes.
  Similarly, in our Tentative Implementation Order, we expressed a belief that comprehensive programs are beneficial to electric customers and should continue to be offered.  However, we also recognized the acquisition costs concerns raised by many of the parties and, therefore, expressed a hesitancy to define what a comprehensive program is and to direct specific measures or targets tied to comprehensive programs.  Instead, we proposed that the EDCs include in their EE&C Plans at least one comprehensive program for residential and at least one comprehensive program for non-residential customer classes.  The EDCs would work with stakeholders to determine what these programs should include based on the unique attributes of each service territory.  Additionally, we noted that, while cost-effectiveness is always a priority, an individual program does not have to be cost-effective in order to be implemented.  We believed it beneficial for the EDCs to utilize the knowledge gained from their implementation of a comprehensive measure in Phase II, as well as that provided by interested stakeholders, to determine what measures should be incorporated into Phase III comprehensive programs.



i.
Comments
PPL, OCA, DEP, NEEP, SEF and Citizen Power agree with the Commission’s proposal.  PPL Comments at 31; OCA Comments at 11; DEP Comments at 2; NEEP Comments at 2; SEF Comments at 7; Citizen Power Comments at 3.  SEF believes these programs should be stand-alone programs and not a summation of other measures found throughout the EE&C Plans.  SEF Comments at 7.  However, PPL disagrees with the Commission’s statement regarding a move away from lighting replacements and notes customer preference for lighting treatments.  PPL Comments at 31-32.  PPL disagrees with those parties requesting a definition of “comprehensive” as it would be very difficult to develop a consensus definition and disagrees with the prescription of overly restrictive requirements.  PPL Reply Comments at 22.
In response to Commissioner Witmer’s statement, PECO expresses a belief that the Commission need not be more prescriptive regarding comprehensive programs.  PECO notes that unreasonably low acquisition costs can act as a barrier to the implementation of comprehensive programming.  PECO states that while it may be appealing to establish low acquisition costs to increase potential savings and, subsequently, targets, PECO avers that the EE&C Program suffers because EDCs become dependent on “low hanging fruit.”  PECO Comments at 12.  PECO, the Joint Commentators and KEEA aver that the Commission should view “comprehensiveness” as a portfolio-level characteristic, rather than an individual program.  PECO Comments at 12; the Joint Commentators Comments at 10-11; KEEA Comments at 11.
KEEA supports defining “comprehensive” at a program level using flexible performance-based programs that reward savings depth.  KEEA recommends that more attention be paid to the C&I sector.  KEEA Comments at 11-12.  The Joint Commentators agree with KEEA that consideration should be given to providing proportionally more measures from the C&I class.  The Joint Commentators Reply Comments at 5-6.  Citizen Power recommends the inclusion of a whole-house program.  Citizen Power Comments at 3.



ii.
Disposition
The Commission maintains its decision to require the EDCs to include at least one comprehensive program for residential customers and at least one comprehensive program for non-residential customers.  We recognize the assertions by PECO and others that the term “comprehensive” should apply to the whole portfolio and believe that an EDC’s portfolio should be “comprehensive” in that a variety of programs and measures are provided to an array of customer rate classes.  However, in this instance, we’re referring to programs that provide “deeper” measures, such as CHP as noted in some of the comments.

We do not believe a strict definition of comprehensive is needed.  Each EDC’s service territory presents different characteristics and, therefore, requires different programs.  We agree with many of the examples provided in comments, like CHP, building energy code training, whole-house programs, etc.  However, as noted many times throughout this Implementation Order, we believe the EDCs and their stakeholders are in the best position to determine the appropriate programs in each territory.


4.
Prescription of a Low-Income Carve-Out
In the Tentative Implementation Order, the Commission acknowledged the limitations of the overall low-income potential estimated in the SWE’s EE Potential Study, but recognized that the low-income sector remains an area that deserves focused attention to achieve cost-effective savings results.  The Commission again proposed to require EDCs to provide a proportionate number of measures equivalent to the low-income sector’s share of usage, as previously required in Phases I and II
 of the program.  As the 2014 census data was not yet available, we proposed that the EDCs use the same proportionality percentages as used in Phase II, to ensure consistency and aid the EDCs in program planning.


After review of the SWE’s EE Potential Study and the EDC low-income sector savings, the Commission proposed a two-fold savings carve-out.  The Commission proposed to require each EDC to obtain a minimum of 5.5% of their total consumption reduction target from the low-income sector as outlined in the table below.
  The Commission proposed to modestly increase the overall savings target from 4.5% to 5.5% percent due to the inability to accurately capture the specific sector savings potential, and in part, to acknowledge the increasing acquisition costs of providing certain measures to this sector.  As in Phase II, the Commission proposed that EDCs be allowed to continue to count qualifying low-income savings from participation in non-low-income (residential) programs, and also from qualifying multifamily housing savings towards the overall compliance target.


The Commission also proposed the additional requirement that each EDC must obtain no less than 2% of their overall consumption reduction target exclusively from direct-installed low-income measures.  Programs utilizing measures such as home energy reports, efficiency kits, giveaways at community events and all other non-low-income sector program savings (e.g., upstream lighting, rebates, etc.) would not count toward meeting the 2% consumption target.  The Commission wanted to shift the focus for the low-income sector from indirect measures to those directly-installed measures that will provide more of a whole-house and/or weatherization (e.g., insulation or air sealing) type of program emphasis.  We expressed a belief that direct-installed measures typically have higher realization rates, are verifiable and represent a better investment of the low-income program dollars.  The Commission’s proposed low-income carve-out information is provided in the following table:
	EDC
	Proportionate Number of  Measures
	2016-2021 Potential Savings (MWh)
	5.5% Low-Income Savings Target (MWh)
	2.0% of Low-Income Saving Target Direct-Install Programs (MWh)

	Duquesne
	8.40
	470,609
	25,884
	9,412

	Met-Ed
	8.79
	627,814
	34,530
	12,556

	PECO
	8.80
	2,080,553
	114,430
	41,611

	Penelec
	10.23
	598,612
	32,924
	11,972

	Penn Power
	10.64
	170,182
	9,360
	3,404

	PPL
	9.95
	1,590,264
	87,465
	31,805

	West Penn Power
	8.79
	585,807
	32,219
	11,716


The Commission proposed this carve-out structure and the corresponding percentage requirements as we believed it struck a balance between realistic achievements within the sector while recognizing that the low-income programs are the most costly to implement.  Further, the Commission believed that the more modest increase in the overall sector target, from 4.5% in Phase II to the proposed Phase III target of 5.5%, would still allow the EDCs to address critical health and safety issues while implementing the programs. 

a.
Comments

PWTF supports the movement to directly installed measures, but asks the Commission to expand the low-income programs to include households at or below 250% of the Federal Poverty Income Guidelines (FPIG) and to require a sector carve-out that is proportional with the share of total energy usage for low income households.  PWTF Comments at 2.  Citizen Power supports both the 5.5% low-income carve-out and the 2% direct install target.  It also requests that the Commission reconvene the Universal Service Coordination Working Group in order to coordinate the Act 129 low-income programs with the Low Income Usage Reduction Program (LIURP), Weatherization Assistance Program (WAP) and the Low Income Home Energy Assistance Program (LIHEAP) Crisis Interface Program.  Citizen Power Comments at 3-4.  NEEP supports the Commission’s decision to continue to focus on the low-income sector and suggests that a balance can be found between the low-income carve-out and portfolio-wide cost effectiveness.  NEEP Comments at 4. 

The Joint Commentators believe that reflecting a low-income carve-out target is consistent with the intent of Act 129, but states that a determination cannot be made as to whether or not the 5.5% value proposed is proportionate to low-income sector usage.  They also support a shift to more whole-house measures and suggest that it may allow more houses to be reached over the life of the program.  The Joint Commentators Comments at 11-12.  The Joint Commentators ask the Commission to provide evidentiary support that any proposed low-income carve-outs fulfill the statutory requirements.  The Joint Commentators Reply Comments at 6-7.  RHLS/PWCC support both the 5.5% savings goal and the 2% direct install requirement, but urges the Commission to build an awareness that some homes have health and safety issues that can impede weatherization efforts.  RHLS/PWCC opine that the Commission could authorize the EDCs to make health and safety improvements to facilitate the installation of energy efficiency measures, citing that individual measures do not need to be cost effective.  RHLS/PWCC Comments at 3-4.
OCA supports both the carve-out for the low-income sector and the additional carve-out for direct-install measures.  OCA believes that expenditures for more comprehensive and sustainable EE measures represent a better investment of low-income funds.  However, OCA is concerned that low-income participation in non-low-income programs counts as a significant portion toward the low-income savings targets and submits that savings should only come from programs that specifically target the low-income population or sector.  OCA notes, in response to Commissioner Witmer’s statement, that Act 129 contained specific provisions regarding low-income customers and that the low-income carve-out is consistent with the policy goals, statutory requirements and public interest because low-income customers pay the additional charges on their bills to support the Act 129 programs, while often being the least able to take participate in those programs.  OCA Comments at 13-14.  OCA reiterates its support for a direct-install requirement, citing sound rationale, lasting energy savings and reduced uncollectible costs as reasons to retain the proposed 2% direct-install provision.  OCA suggests defining “direct-installed measures” and points out ensuring low-income customers receive significant and lasting energy savings is good public policy.  OCA Reply Comments at 6. 

EEFA supports the 5.5% low-income sector carve-out, but requests that 3% of the carve-out come from direct-install measures.  EEFA believes a specific carve-out for durable, direct-installed measures is needed for low-income because the current allocation method of savings from non-low-income programs is unverifiable and flawed.  EEFA offers a definition of direct-install as “any durable efficiency measure that is installed at the direction of the utility program in homes,” for low-income and multifamily customers.  EEFA Comments at 10-11, 13.  EEFA asserts that the Act 129 low-income programs will not jeopardize the other weatherization programs if there is a coordinated approach that streamlines Act 129 programs with WAP and LIURP.  EEFA Reply Comments at 3-9.

CAUSE-PA asserts that the Commission’s proposed low-income targets fulfill the intent of the General Assembly and public policy objectives in addressing low-income within Act 129, because the programs reduce utility debt and the associated costs borne by all residential ratepayers.  CAUSE-PA recommends that the saving target for direct install measures be set at 3%, rather than 2%, to more accurately reflect the proportion of low-income household consumption.  CAUSE-PA also urges the Commission to limit the savings attributable to low-income from general residential programs and to define “direct-installed” measures.  CAUSE-PA points out that the 5.5% savings target is lower than the estimated low-income consumption rate and the sector potential indicated in the SWE’s EE Potential Study.  CAUSE-PA Comments 6, 10-12, 15.

KEEA supports the focus on conservation in the low-income sector but points out that the low-income programs are the least cost-effective programs of the Act 129 portfolio.  KEEA asks the Commission to justify its low-income proposal with detailed analysis and notes that there is insufficient data on the low-income potential in each service territory.  KEEA suggests that the Commission require the utilities to better track and report data for the low-income and multifamily demographics in each EDC service territory.  KEEA generally defines “direct-install” measures to be prescriptive measures and suggests the Commission define a direct-install program as any program that utilizes energy-savings measures installed in a home or building.  KEEA Comments at 13-16. 

EAP does not believe the SWE’s EE Potential Study provided support for the low-income carve-outs and claims a mandate for direct-install measures misplaces emphasis and is not cost-effective.  EAP further states that Act 129 low-income measures do not require any participant contribution and would require disproportionate spending to achieve the carve-outs.  EAP believes that the low-income carve-outs are not in accord with the public interest or Act 129 policy objectives.  EAP Comments at 12-14. 

Duquesne generally agrees with the 5.5% low-income sector target.  Duquesne asserts that there are insufficient customers with electric space and water heating to achieve the proposed 2% direct-install low-income carve-out.  Duquesne points to the SWE’s Residential Baseline Study which shows that end-use saturation for electric space heating is 9% and electric water heating is 17%.  Duquesne also suggests that the LIURP penetration rate of 64% over the last decade reduces the number of eligible customers and accessible projects and offers that the majority of LIURP jobs consisted of baseload (non-space heating and non-water heating) measures.  Duquesne Comments at 11-14; Duquesne Light Reply Comments at 10-13.
FirstEnergy opines that, while the SWE’s EE Potential Study provided low-income potential for the Commonwealth, it did not take into account the impact of LIURP or estimate the potential for each individual EDC.  FirstEnergy also states that the EE Potential Study did not assess the potential based solely on direct-install measures and included savings from low-income participation in non-low-income programs.  FirstEnergy believes the 2% target will cause unreasonable budgetary impacts and that it does not have the infrastructure to support both the LIURP and Act 129 low-income programs under those requirements.  FirstEnergy Comments at 25-26, 30.       

PECO believes the proposed 5.5% low-income target is reasonable, but does not support the 2% direct-install target because it lacked evidentiary support.  PECO further states that while the Company agrees with the intent of the direct-install proposal, PECO suggests any direct-install requirement should be based on spending, rather than savings.  PECO Comments at 28-30.  PECO does not oppose limiting the savings to satisfy the 5.5% target to those from low-income programs only, but notes that it will increase overall carve-out costs.  PECO Reply Comments at 5-7. 

PPL believes the Commission should adopt the 5.5% low-income compliance target but change the direct-install target to a non-mandatory goal.  PPL notes that the SWE’s EE Potential Study did not account for the impact of LIURP on the low-income savings potential and that the SWE understated the cost for the low-income programs because it did not properly estimate the acquisition costs for direct-install low-income measures.  PPL also suggests that the SWE’s EE Potential Study used a different mix of measures, resulting in lower cost estimates and higher potential.  PPL seeks clarification on whether or not over-compliance savings for low-income sector carve-outs could be counted toward Phase III targets, if there is no over-compliance savings from a portfolio level.  PPL Comments at 6-8, 32-33; PPL Reply Comments at 12-16.
EEFA cites several low-income programs that reference lower costs for low-income direct-install measures, and questions whether the information provided by the EDCs can be evaluated fairly.  EEFA submits that the SWE’s analysis is unbiased, data driven and therefore, more reliable. EEFA disagrees with PECO that the Commission should establish a budgetary target for the low-income sector, rather than a savings carve-out. EEFA Reply Comments at 3-9.

 CAUSE-PA supports the continuation of a savings target for low-income, rather than a budgetary carve-out.  CAUSE-PA questions both the assumptions and figures provided by the EDCs that indicate insufficient low-income participant availability within their service territories.  CAUSE-PA argues that poverty levels are at historic highs and the EDCs are far from reaching saturation of the low-income population.  CAUSE-PA points out that LIURP and Act 129 programming reach a small percentage of customers and that the EDC could develop some initiatives around program design and education to overcome the low participation.  CAUSE-PA Reply Comments at 4-11.


b.
Disposition


While the 5.5% compliance target was received with general acceptance, the 2% direct-install component generated wildly polarized responses from stakeholders.  Some stakeholders urged additional reductions beyond the 2%, while the EDCs contended that the full implications and costs of such a requirement were not sufficiently considered.  The SWE analyzed low-income sector potential in the EE Potential Study, but did not have sufficient data to perform an in-depth analysis, at the service territory level for each EDC, of the costs and benefits of direct-install measures.  The SWE also did not distinguish between sector potential from just low-income programs and sector potential for low-income including the contributions from multifamily housing and non-low-income customer participation.  Additionally, as noted by the EDCs, the SWE analysis did not take into account the impact of LIURP and WAP on the numbers of potentially eligible low-income customers.  These limitations raise sufficient concern for us to determine that the 2% direct-install requirement is not appropriate at this time.  However, we direct the EDCs to work with the SWE to determine exactly what data is necessary from the reporting of low-income direct-install measures and savings to capture this information at the service territory level, so analysis can be performed in the future.


The Commission is satisfied with the confidence level of the SWE analysis and will retain the 5.5% low-income savings target for the EDCs with the following modification.  Savings counted towards the 5.5% target may only come from specific low-income programs or low-income verified participants in multifamily housing programs.  Savings from non-low-income programs will not be counted for compliance.  EDCs will no longer be required to track the participation of low-income customers in general residential programs, unless they wish to continue the process in order to identify previously unknown potential low-income customers, whom they can then verify and solicit with other low-income specific programs.  For example, the EDCs may wish to retain the income-qualifying survey questions in their evaluation of residential customers in upstream lighting surveys.  Several EDCs have indicated this process has yielded numerous leads for other low-income programs, such as customer assistance programs (CAP) and/or LIURP. 


The Commission believes that low-income savings should primarily come from measures that are directly provided to low-income households.  Thus far in Phase II, a substantial portion of the low-income savings is coming from the contribution of low-income customers who are identified during random surveys as participants in upstream lighting programs.  While the low-income savings are verified by a SWE-approved evaluation method, there are shortcomings in this method.  Random customers are asked a series of questions that allow them to self-identify their income levels and number of household occupants, but there is no further verification of their low-income status.  It was the Commission’s intent to allow savings to be counted from the upstream lighting programs because it was reasonable to believe that there would be some low-income customers who would participate.  It was not, however, the Commission’s intent to have that program be the primary contributor in meeting the low-income carve-out.  

As of Program Year Six, Quarter Three (PY6Q3), five of the EDCs have low-income savings well in excess of the 4.5% compliance target.  In fact, four EDCs had actually met the 4.5% goal by the end of PY5.  Further review of the savings through PY6Q3 shows that the majority of the low-income savings is coming from the upstream lighting program, rather than the mix of low-income specific programs.  The Commission is concerned with the heavy reliance on the low-income savings generated from the upstream lighting programs and does not want to see the same disproportionate reliance in Phase III.  While the SWE’s EE Potential Study data was insufficient to justify establishing a direct-install requirement, we nonetheless feel that the intent of our proposal was accurate.        

As was adopted in Phase II, EDCs that fail to meet the Phase III 5.5% low-income carve-out, will not be subject to the penalties prescribed under subsection 2806.1(f) of the Act, 66 Pa. C.S. § 2806.1(f).  They will, however, be subject to the penalties prescribed under Chapter 33 of the Public Utility Code, 66 Pa. C.S. § 3301(a).

5.
Carve-Out for Government, Educational and Nonprofit Entities

Act 129 required that those EE&C Plans filed by July 1, 2009, obtain a minimum of ten percent (10%) of all consumption and peak demand reduction requirements from units of the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities (G/E/NP carve-out).  66 Pa. C.S. § 2806.1(b)(1)(i)(B).

a.
Prescription of a Government/Educational/Nonprofit Carve-Out


As part of the SWE’s EE Potential Study, the Commission directed the SWE to determine if the government/education/nonprofit (G/E/NP) sector could realize cost-effective consumption savings and the extent of those possible MWh savings.  The SWE determined that various market segments should be analyzed to determine G/E/NP potential.  These segments include education, healthcare, government/public service, public street lighting and other institutional buildings.  The SWE estimates that there is approximately 410,297 MWh of program potential for the G/E/NP sector, assuming the budgetary breakdowns proposed by the Commission.
  


In our Tentative Implementation Order, this Commission maintained its belief that it has the discretion to make modifications and/or remove the specific sector carve-out for the G/E/NP sector if no cost-effective savings can be obtained from that sector.  The SWE determined that approximately 410,297 MWh of potential existed in the institutional sector.
  The following table shows the breakdown of this potential on an EDC-by-EDC basis, taking into account the Commission’s proposed EE/DR budgetary breakdowns.
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As with the low-income sector, we acknowledged the limitations of the overall G/E/NP potential estimated in the SWE’s EE Potential Study, but we recognize that this sector remains an area that deserves focused attention to achieve cost-effective savings results.  Therefore, for Phase III, we proposed that the EDCs file an EE&C Plan to obtain a minimum of 3.5% of all EE requirements from the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities.  In proposing this carve-out, the Commission recognized that the G/E/NP entities can participate in all measures offered to their rate class.  We also recognized that G/E/NP programs are funded by other members of the rate class that cannot participate in those programs.  We, however, believed that some of these institutions have unique circumstances that create barriers to participation in programs and that a reduction in energy costs at these institutions should also reduce costs passed on to these entities constituents or participants.  Recognizing these concerns and benefits, we believed setting this carve-out at a level that is cost-effective for all EDCs appropriately balanced these concerns and benefits attributable to such a carve-out.   
As was adopted in Phase II, EDCs that fail to meet the proposed Phase III G/E/NP carve-out, would not be subject to the penalties prescribed under subsection 2806.1(f) of the Act, 66 Pa. C.S. § 2806.1(f).  They would, however, be subject to the penalties prescribed under Chapter 33 of the Public Utility Code, 66 Pa. C.S. § 3301(a).


i.
Comments
In its initial comments, PPL agrees with the proposed carve-out.  PPL Comments at 64.  However, in its reply comments, PPL expresses a belief that the SWE’s estimate of G/E/NP potential does not have the statistical validity to be the basis of a compliance target.  PPL Reply Comments at 17.  FirstEnergy disagrees with the proposed 3.5% carve-out as it avers that such a percentage would unfairly require Met-Ed and Penn Power to essentially capture all of the program potential for this sector.  FirstEnergy Comments at 33; FirstEnergy Reply Comments at 14.  FirstEnergy instead recommends a carve-out that reflects 33% of the program potential for the G/E/NP sector for each EDC.  This would result in each EDC targeting a proportionate amount of the program potential identified by the SWE.  Id.  OSBA agrees with FirstEnergy’s proposal as it does not require EDCs with a low ratio to essentially achieve 100% of the potential and because it takes into account the very large differences in potential among the EDCs.  OSBA Reply Comments 2-3.  Duquesne disagrees with the proposed carve-out and instead advocates for flexibility to conduct programming in a cost-effective manner.  Duquesne Comments at 15; Duquesne Reply Comments at 14.

OCA recommends that rejection of FirstEnergy’s proposal as it lowers G/E/NP reductions even further than the Commission’s proposed carve-out, which it believes is already too low.  OCA Reply Comments at 7.  CAUSE-PA also disagrees with FirstEnergy’s proposal as many of the “unique circumstances” which create barriers to participation in G/E/NP sector programming are not cost-related as suggested by FirstEnergy and further reductions in the savings targets are not warranted.  CAUSE-PA Reply Comments at 12.  The Joint Commentators disagree with FirstEnergy’s proposal as it would result in targets as low as 1.2%.  The Joint Commentators Reply Comments at 7.
OCA, CAUSE-PA, RHLS/PWCC, and Penn State believe the carve-out should remain at 10%, as required in the first two phases.  OCA Comments at 15; CAUSE-PA Comments at 5; CAUSE-PA Reply Comments at 11; RHLS/PWCC Comments at 5; Penn State Comments at 2.  OCA avers that a reduction from 10% to 3.5% would take needed attention away from the G/E/NP sector.  OCA Comments at 15.  
OSBA does not object to the proposed carve-out but expresses concern that potential exists for EDCs to assign a disproportionate amount of costs to government or other non-business customers.  OSBA Comments at 4.  OSBA believes that if the value and intent of these programs is to reduce the overall tax burden, then recovering these costs only from small and medium business customers is not a particularly equitable or effective form of taxation.  OSBA believes programs targeted at the G/E/NP sector should be reasonably proportionate to those customers’ share of the class load.  OSBA Comments at 4-5.  The Industrials agree with OSBA that programs targeted at G/E/NP customers should be reasonably proportionate to those customers’ share of the class load.    The Industrials also agree with OSBA’s request for class-specific reporting.  The Industrials Reply Comments at 12.
The Joint Commentators believe that, since there is no requirement that all EDCs share the same G/E/NP carve-out, individual carve-outs should be set at the potential savings, up to 10%, for each EDC.  The Joint Commentators Comments at 12.  Citizen Power believes 3.5% does not reflect the large differences in potential savings across the territories.  Citizen Power recommends that, in order to provide equitable targets, the carve-out for each EDC be set at 3.5% plus half of that EDC’s potential savings available above 3.5%.  Citizen Power Comments at 4.



ii.
Disposition
The Commission disagrees with those parties averring that the G/E/NP carve-out must remain at 10% as prescribed in Phase I.  As outlined in our Phase II Implementation Order, the carve-out for this sector is a portion of the consumption reduction requirements under 66 Pa. C.S. §2806.1(c) and (d); however, the carve-out itself is specifically prescribed under subsection (b), 66 Pa. C.S. §2806.1(b)(1)(i)(B), which is separate and apart from subsections (c) and (d), 66 Pa. C.S. §2806.1(c) and (d).  As such, the Commission believes it has the discretion to make modifications and/or remove the specific sector carve-out for the government/educational/nonprofit sector based on the cost-effective savings that can be obtained from that sector.

With this authority, we directed the SWE to develop estimates of program potential for this sector for each EDC.  The SWE’s review of G/E/NP program potential showed that only one EDC actually had potential at or above 10%.  In Phase II, we did not have estimates of G/E/NP potential for each utility and, therefore, we maintained the 10% as prescribed in Phase I.  However, for Phase III, we do have estimates and do not believe it prudent to prescribe a carve-out that is significantly higher than these estimates for the majority of the EDCs, especially considering five of the seven utilities have potential at less than 6%.  

That being said, we disagree with FirstEnergy’s assertion that using the lowest program potential, at 3.5% for Met-Ed, would make it difficult for Met-Ed to meet this goal as it would essentially require Met-Ed to obtain 100% of the potential for its G/E/NP sector.  We note that the 3.5% target for Met-Ed is only a fraction of the available G/E/NP potential in its market.  It actually reflects the maximum G/E/NP program potential based on the budget allocated in developing the EE and DR targets outlined previously in this Implementation Order.  In reality, Met-Ed has more than 3.5% total G/E/NP potential available from which to obtain its G/E/NP carve-out.

We also disagree with the proposals from FirstEnergy and Citizen Power regarding a recalculation of the carve-outs for each individual EDC.  While we understand the variations in G/E/NP program potential as discussed by many of the parties, we find that the best course is one that balances the ability of G/E/NP entities to participate in all measures offered to their rate class and the funding of G/E/NP programs by other members of the rate class that cannot participate in those programs.  As stated in our Tentative Implementation Order, we believe setting this carve-out at a level that is cost-effective for all EDCs appropriately balances these concerns and the benefits attributable to such a carve-out.  Therefore, we direct all EDCs obtain 3.5% of their consumption reduction requirements from the G/E/NP sector.
As was adopted in Phase II, EDCs that fail to meet the Phase III 3.5% G/E/NP carve-out, will not be subject to the penalties prescribed under subsection 2806.1(f) of the Act, 66 Pa. C.S. § 2806.1(f).  They will, however, be subject to the penalties prescribed under Chapter 33 of the Public Utility Code, 66 Pa. C.S. § 3301(a).

b.
Inclusion of Multifamily Housing


In the Tentative Implementation Order, the Commission recognized the unanimous support for the inclusion of multifamily housing in Phase III by all stakeholders.  The Commission noted, however, that there was varied input on whether or not a specific savings or budgetary carve-out should be determined for multifamily housing.  There was disagreement as to which sector to attribute any multifamily housing savings and/or costs, as programs potentially could span residential, including low-income, small commercial and G/E/NP.


Multifamily housing remains a difficult segment to reach, but the Commission acknowledged that there are potential energy savings that can be obtained across all the above-mentioned sectors.  The SWE determined, for instance, that multifamily housing represented 11.8% of the base achievable savings within the residential sector, when reviewing the base achievable savings by housing type.  The SWE did not provide any further analysis of multifamily housing in its EE Potential Study, so it was not possible to determine an accurate picture of the true potential across all sectors.  Therefore, the Commission did not propose the establishment of specific savings or budgetary carve-outs for multifamily housing for Phase III.

The Commission noted that all of the EDCs have implemented and are currently running successful multifamily housing programs in Phase II, and asked that the companies continue those programs, or similar ones, for Phase III.  The Commission supported keeping the same qualifying provisions from Phase II, with regard to counting multifamily housing savings from the low-income or the G/E/NP sector.
  The Commission continued to encourage the companies to utilize the Pennsylvania Housing Finance Agency (PHFA) to assist in identifying potential projects. 


Several commenters suggested that the Commission convene a working group or collaborative to address the many barriers that exist to serving the multifamily housing segment.  The Commission agreed that this could be a worthwhile undertaking and proposed that interested stakeholders work with the Commission’s Bureau of Consumer Services (BCS) to explore possible cost-effective solutions and program designs that could be developed and presented to the EDCs as potential pilots.




i.
Comments
PWTF supports the continued emphasis on multifamily housing in the G/E/NP sector for low-income residents living in housing owned by non-profit or government entities and proposes that PHFA be utilized as a partner.  PWTF Comments at 1.

The Joint Commentators support the Commission’s proposal to convene a working group to address multifamily housing, and suggests that savings from multifamily units be tracked separately so data can be tracked and used to inform future decisions.  The Joint Commentators Comments at 12-13.  NEEP supports establishing a working group for addressing multi-family properties, and recommends creating a “one-stop” energy efficiency retrofit program that could satisfy the “comprehensive measure” goal.  NEEP Comments at 4.  NEEP recommends that the multifamily working group be convened as soon as possible in order to ensure input into the EDCs’ draft programs plans.  NEEP Reply Comments at 4.  RHLS/PWCC urges the Commission to require EDCs to coordinate their multifamily programs.  RHLS/PWCC points to possible gaps in program coverage by stating that some low-income customers may be disqualified from Act 129 low-income multifamily programs because they live in a building that is larger than allowed under current program parameters.  RHLS/PWCC Comments at 4-5. 

OCA agrees with the Commission that no specific savings or budgetary target is needed for multifamily housing programs.  OCA suggests that EDCs work with PHFA to identify potential multifamily housing projects.  OCA Comments at 16.  KEEA notes that there is insufficient data available for the multifamily potential in each service territory, and requests the Commission require reporting that will capture this data in the future.  KEEA believes stakeholder collaboration will ensure best practices for multifamily program design and suggests the working group be convened well in advance of the EDC plan submittal date.  KEEA also opines that financing options, such as on-bill repayment, are an effective tool for supporting multifamily programs, especially in the small commercial sector.  KEEA Comments at 16-17, 19.  KEEA also requests that the EDCs separately track and report multifamily building savings, especially from commercially metered multifamily buildings.  KEEA Reply Comments 2-3

CAUSE-PA expresses concern that a reduction in the G/E/NP sector savings requirement will adversely affect the multifamily energy efficiency program activity, absent specific Commission direction.  CAUSE-PA suggests targeting multifamily rental housing as a way to benefit low-income ratepayers.  CAUSE-PA further suggests that the Commission retain the 10% carve-out, direct that a minimum of 3% be provided from affordable multifamily low-income housing and that each project achieve a 12% savings level.  CAUSE-PA Comments at 17-18; CAUSE-PA Reply Comments at 11-13.  EEFA also recommends a 12% average savings per project metric for multifamily housing, and that 1% of the total portfolio savings comes from residentially-metered multifamily properties.  EEFA suggests that savings from commercially-metered multifamily properties should not count toward the 3.5% proposed savings target for G/E/NP.  EEFA urges the Commission to direct the utilities to design any new residential construction programs to target the multifamily housing market.  EEFA Comments at 17-21; EEFA Reply Comments at 9.
Duquesne agrees that no specific carve-out for multifamily housing is needed.  Duquesne supports continuing the provisions from Phase II for multifamily and indicates that they are willing to participate in a working group.  Duquesne Comments at 15; Duquesne Reply Comments at 14.  PPL also agrees that there should be no specific savings or budgetary carve-out for multifamily housing.  PPL also agrees with maintaining the same provisions from Phase II, and counting savings toward the low-income or G/E/NP sector.  PPL requests clarification on how to classify the costs and savings for master-metered multifamily housing with a commercial rate schedule but low-income occupants, and surmises that savings and costs would be assigned to Small C&I customers.  PPL Comments at 64.  PPL believes that forming a working group for multifamily is unnecessary and untimely.  PPL Reply Comments at 17-21.

PECO avers that any recommendations from the multifamily working group should not be binding requirements.  PECO states the Commission should not require a specific carve-out for multifamily and notes that it would be costly, is unnecessary and is unsupported by any analysis.  PECO Reply Comments at 7-11.  FirstEnergy opposes a specific target for multifamily, and argues that the SWE’s EE Potential Study was not statistically valid at the EDC level, multifamily programs would offer redundant measures from the low-income and residential programs, and a multifamily carve-out would constrain acquisition costs and limit flexibility.  FirstEnergy Reply Comments at 17-18.




ii.
Disposition

While the Commission appreciates the input provided by all stakeholders, we find that there was not sufficient detailed analysis performed by the SWE to confidently portray the potential for multifamily housing at the EDC service territory level.  Therefore, the Commission will not direct the EDCs to meet a specific savings target or allocate a specific budgetary amount towards multifamily housing programs.  We acknowledge that there does appear to be potential in each EDC service territory and direct the EDCs to coordinate with the SWE to track and provide whatever data will be necessary for the SWE to perform an analysis on the multifamily potential at the service territory level in the future.


The Commission directs its Bureau of Consumer Services, with assistance as needed from its Bureau of Technical Utility Services, to convene a Multifamily Housing Working Group (MHWG) to gather stakeholder input, explore possible program designs and cost-effective solutions to barriers that may exist for the multifamily sector.  The Commission notes though, that the MHWG can make recommendations for how the EDCs could address multifamily housing in their EE&C Plans, but that those recommendations will not be considered binding requirements.  Further, the Commission stresses that the EDCs may incorporate any or all of the MHWG recommendations into existing or pilot programs during Phase III, but are under no requirement to do so.  The Commission must have sufficient, detailed data before considering instituting requirements on any multifamily housing program.  All of the EDCs indicated that they intend to continue providing programs for multifamily housing customers in Phase III, and all but one indicated that they would participate in the working group.



c.
On-Bill Financing

On-bill financing programs are programs that require EDCs to partner with lending institutions to provide customers with low-cost financing for energy efficiency projects.  While the Commission did not provide any proposals regarding on-bill financing or repayment, multiple stakeholders provided comments on the inclusion of such a financing methodology in Phase III.




i.
Comments

KEEA and SEF suggest the consideration of on-bill financing or on-bill repayment type processes for inclusion in Phase III.  KEEA Comments at 16; SEF Comments at 3.  KEEA believes such options would be effective new tools to bring support to multifamily and commercial sector projects.  KEEA requests that the Commission require at least one utility to provide an on-bill financing pilot for Phase III.  KEEA Comments at 16-17.  SEF avers that on-bill financing does not burden the EE&C Programs in the same way as rebates.  SEF Comments at 3-4.  NEEP supports the on-bill financing proposals provided by other parties.  NEEP Reply Comments at 5.

FirstEnergy disagrees with KEEA and SEF’s proposals and recommends against any form of EDC on-bill financing or repayment.  FirstEnergy avers that institutions that offer financing have the infrastructure and expertise to provide these services to customers and that it would be inappropriate for EDCs to compete, using ratepayer dollars, with such financing services.  FirstEnergy Reply Comments at 18-19.  OCA also disagrees with the proposals as on-bill financing still remains very complicated with many unresolved issues.  OCA Reply Comments at 8.  CAUSE-PA also opposes the proposals for on-bill financing options as such options violate statutory and regulatory consumer protections and would impose inappropriate regulatory duties and oversight responsibilities on the EDCs and Commission, respectively.  Additionally, CAUSE-PA believes there is no data to suggest that the benefits would warrant the risk of hardship that on-bill financing may impose on customers.  CAUSE-PA Reply Comments at 16-21.




ii.
Disposition


The Commission, in its Phase II Implementation Order, recognized that there may be benefits to utility-provided on-bill financing programs and, therefore, directed its Bureaus of Consumer Services and Technical Utility Services to initiate a working group to investigate best practices from other states and identify working models of on-bill financing and on-bill repayment.  The goal of the working group was to determine the feasibility of the inclusion of such programs and to identify potential options for customers to obtain low-cost financing for energy efficiency projects to meet the needs of Pennsylvania consumers.


Following stakeholder meetings and the review of various proposed models, the working group provided to the Commission, on October 31, 2013, its staff report.
  This report provided an overview of best practices from other jurisdictions, analyses of possible on-bill financing models and information regarding how an EDC could petition the Commission for approval of an on-bill financing pilot program.  However, no EDC proposed the inclusion of a pilot in its Phase II EE&C Plan.  

While we maintain our opinion that on-bill financing may prove to be a beneficial mechanism, we do not believe it appropriate to direct its inclusion in any, or all, of the EDCs’ EE&C Plans.  We agree with utilities that there may be some programming and/or system limitations currently in place preventing the provision of such a repayment methodology.  Additionally, we believe it best, as reiterated throughout this Implementation Order, to allow the EDCs and their stakeholders to determine the most appropriate programs, including any pilots, for each service territory.  If an EDC and its stakeholders believe a pilot program may be of some benefit, it is free to include such a mechanism in its EE&C Plan or through a modification to an existing EE&C Plan.  

6.
Accumulating Savings in Excess of Reduction Requirements


In its Tentative Implementation Order, the Commission expressed a belief that those EDCs that have attained their Phase II consumption reduction targets with funds still available should be allowed to bank any savings in excess of their targets for application towards Phase III targets.  However, we also recognized that many of the EDCs over-complied with Phase I targets and appear to be on track to exceed their Phase II targets well in advance of the end of Phase II.  We stated that programs should not be allowed to “go dark” simply because targets have been achieved before the end of a phase.  
However, we expressed concerns that continued carryover of all excess savings from phase to phase will lead to a scenario in which an EDC meets most, if not all, of its reduction target simply with carryover savings.  Therefore, we proposed that the EDCs be allowed to bank only those savings attained in Phase II in excess of their targets for application towards Phase III targets.  These carryover savings may only be savings actually attained in Phase II.  For example, assume an EDC has a Phase II target of 1,000 MWh and has 100 MWh of carryover savings from Phase I.  In order to have carryover into Phase III, the EDC must obtain over 1,000 MWh in Phase II alone, not including the 100 MWh of Phase I carryover.  We believed that this approach will encourage EDCs to continue the full implementation of programs and not allow programs to “go dark,” without reaching a scenario where target attainment is achieved solely through multiple phase carryover savings.



a.
Comments

PPL, OCA, the Joint Commentators, KEEA and Citizen Power agree with the Commission’s proposal.  PPL Comments at 8, 64-65; PPL Reply Comments at 23; OCA Comments at 16; the Joint Commentators Comments at 13; KEEA Comments at 3; Citizen Power Comments at 4.  PPL requests clarification that savings in excess of the low-income and G/E/NP carve-outs be carried over and applied to any carve-outs in Phase III.  PPL Comments at 8, 64-65.  The Joint Commentators aver that carryover should be fairly minimal and that, upon review of EDC reports, if significant carryover is indicated, the Commission should consider revising the targets.  The Joint Commentators Comments at 13.

The Industrials disagree with the Commission’s proposal and aver that preventing EDCs from banking accumulated savings in excess of reduction requirements in previous phases of the EE&C Program deprives consumers of the achieved value for which they have paid.  The Industrials believe that all accumulated excess savings be carried over from phase to phase.  The Industrials Comments at 13-14.  PWTF opposes allowing the carryover of savings.  PWTF Comments at 2.



b.
Disposition

This Commission agrees with those parties in support of the carryover of savings.  While this includes a general agreement with the Industrials that carrying over savings provides value for reductions achieved by and paid for by ratepayers, we disagree that any restrictions on such carryover would somehow limit the value of the programs.  Customer participation in these programs, by definition, provides reductions in consumption, which provide inherent value to customers.


We remain concerned that continued carryover of all excess savings from phase to phase will lead to a scenario in which an EDC meets most, if not all, of its reduction target simply with carryover savings.  Previously in this Implementation Order, we addressed proposals regarding the inclusion of carryover savings in the calculation of potential for a phase.  Specifically, we noted that the possibility of such an inclusion would not be feasible due to the timing of potential calculations versus the independent verification of carryover savings by both the EDCs’ evaluators and the SWE.  Therefore, we find that our proposed methodology for the carry-over of excess savings provides a prudent approach in balancing these concerns and maintain it for Phase III.  Specifically, the EDCs are allowed to bank only those savings obtained in Phase II in excess of their targets for application towards Phase III targets.  These carryover savings may only be savings actually obtained in Phase II.  This directive applies to excess savings in the G/E/NP sector, as well.
With regard to low-income carryover savings to be applied toward the low-income carve-out, the EDCs will only be allowed to carry over excess low-income savings into Phase III, based on an allocation factor determined by the ratio of savings from low-income specific programs.  This method is appropriate as it recognizes the fact that the Phase III low-income carve-out only involves savings obtained from low-income specific programs, whereas the Phase II low-income carve-out permitted savings from non-low-income programs attributable to low-income customers.  It is not the intent of the Commission to punish the EDCs for their achievements in Phase II, but rather to shift the focus of the low-income programs so that they will more directly serve the confirmed low-income households.  We believe the allocation factor and methodology explained herein will serve that purpose. 

The allocation factor for carryover low-income verified savings will be based upon the ratio of low-income specific program savings to savings from non-low-income programs at the end of Phase II.  For example, if an EDC has 40% of their verified low-income savings from low-income specific programs, then they may apply 40% of any excess low-income savings towards the Phase III 5.5% carve-out.  Qualifying low-income savings from multifamily housing may be counted toward the low-income specific savings, as well as savings from any program that was directly targeted to low-income customers.  This includes all weatherization programs, energy efficiency kit and home energy report programs, and specifically-targeted compact fluorescent lighting (CFL) and light-emitting diode (LED) lighting give-away programs.  By providing direction regarding the allocation factor within this Implementation Order, before the beginning of program year seven (June 1, 2015 through May 31, 2016), the EDCs who have already exceeded the 4.5% Phase II target may have a chance to enhance their ratios, rather than stopping or significantly reducing their low-income programs until the beginning of Phase III.        


7.
Process to Challenge Reduction Requirements

In Phase II, the Commission set forth a process through which each EDC could challenge the consumption reduction requirements initially adopted by the Commission.
  For Phase III, the Commission proposed the same challenge process for both the consumption and peak demand reduction requirements.

Specifically, in adopting the final implementation order, the Commission proposed that it would tentatively adopt the consumption and peak demand reduction requirements for each EDC.  These consumption and peak demand reduction requirements would become final for any EDC that does not petition the Commission for an evidentiary hearing within 15 days of the entry of the final implementation order.
If an EDC desires to contest the facts the Commission relied upon in adopting the consumption and peak demand reduction requirements contained in the final implementation order, it would have 15 days from the entry of the final implementation order to file a petition requesting an evidentiary hearing on its specific consumption and peak demand reduction requirements.  The EDC contesting the consumption reduction requirement shall have the burden of proof in accordance with 66 Pa. C.S. §332(a).  The scope of any such proceeding would be narrow and limited to the consumption and peak demand reduction requirement issues.  If an EDC did not file a petition within 15 days of the entry of the final implementation order, it would have been deemed to have accepted the facts and would be bound by the consumption and peak demand reduction requirements contained in that order for that EDC as there would be no remaining disputed facts.  

If an EDC filed a Petition within 15 days of the entry of the final implementation order, the matter would be assigned to the Office of Administrative Law Judge for expedited hearings with certification of the record to the Commission by October 23, 2015.  Petitions for intervention must be filed within 10 days of an EDC filing a hearing request.  

At such hearings, the EDC would have the opportunity to present evidence and argument as to its reasonable consumption and peak demand reduction requirements for Phase III.  While the Commission would not entertain petitions from other parties, any other party may intervene in the EDC-requested hearing and present evidence.  Given the narrow scope of the proceeding and time constraints, we believed it appropriate to have certification of the record rather than issuance of a recommended decision.  As part of this process, the parties would have the opportunity to file main and reply briefs directly to the Commission rather than filing exceptions to a recommended decision.  

Furthermore, we would direct the use of administrative counsel from the Commission’s Law Bureau to represent the SWE in the proceedings, to introduce relevant SWE studies into the record and to assist the SWE in discovery matters.  The Commission believed this expedited process is reasonable and necessary to complete all litigation, including that of the EE&C plan filings before June 1, 2016, when Phase III is to begin.


a.
Comments
EAP believes the process forces an overreliance on one approach, supported by the opinion of a single expert.  EAP argues that the presentment of expert opinion(s) to counter the Commission’s expert during the generic order process is unwieldy and does not afford the due process protection that the Commission strives to provide.  EAP argues that the comment process does not allow parties to question the expert in order to test the strength or veracity of the new opinion.  However, EAP also argues that waiting until an after-the-fact evidentiary proceeding is problematic as the EDC must convince the fact finder that the target is wrong and that either the underlying studies are flawed or that a different methodology to set the target is more fair and reasonable.  Any intervening stakeholder would be similarly constrained.  Additionally, the timing of any proceeding must take into account the June 1 phase beginning.  EAP notes that the continued debate and/or litigation surrounding a number of issues, such as FERC Order 745, make this process more difficult, as well.  EAP Comments at 2-6.


b.
Disposition
While we recognize and understand the arguments provided by EAP, we note that EAP has failed to offer an alternative methodology for the determination of consumption and/or peak demand reduction targets for Phase III.  We agree that the timing of the implementation of Phase III has been difficult for all parties involved, especially considering the short length of Phase II.  However, it appears that EAP’s arguments regarding the determination of targets are solely focused on a belief that the Commission should not prescribe DR targets for Phase III.  Considering the lack of a proposed alternative methodology, we disagree with EAP’s assertions that the proposed methodology lacks the opportunity for due process.  On the contrary, the process that we adopt will provide ample due process for all stakeholders in that it will include evidentiary hearings before an ALJ, the opportunity for discovery and cross-examination of witnesses, the opportunity to file briefs and reply briefs, and a final, written decision by the Commission on the issues presented.  Therefore, we will maintain the process utilized in Phase II and proposed in our Tentative Implementation Order for the challenging of consumption and/or peak demand reduction targets.
C.
Plan Approval Process

The Act requires the Commission to establish procedures for approving EE&C Plans submitted by EDCs.  66 Pa. C.S. § 2806.1(a)(1).  For the initial phase of the EE&C Program, the Act dictated that all EDCs with at least 100,000 customers must develop and file, by July 1, 2009, an EE&C Plan with the Commission for approval.  66 Pa. C.S. §§ 2806.1(b)(1) and 2806.1(l).  The Commission was to conduct a public hearing on each EE&C Plan that allowed for submission of recommendations by the statutory advocates and the public regarding how the EDC’s EE&C Plan could be improved.  66 Pa. C.S. § 2806.1(e)(1).  The Commission was to rule on each EE&C Plan within 120 days of submission.  66 Pa. C.S. § 2806.1(e)(2).  If the Commission disapproved of some or all of an EDC’s EE&C Plan, it was to describe in detail its reasons for disapproval, after which the EDC had 60 days to submit a revised EE&C Plan.  66 Pa. C.S. § 2806.1(e)(2).  The Commission then had 60 days to rule on the revised EE&C Plan.  Id.  

1. Phase III EE&C Plan Approval Process

In the initial phase of the EE&C Program, we established an EE&C Plan approval process that balanced the desire to provide all interested parties with an opportunity to be heard, with the need to complete the process within the statutory time constraints.  We noted that the EE&C Plans were evolutionary in nature as the Act provides for modification of those plans after approval.  Finally, we noted that, while we had established a formal approval process, we specifically directed the EDCs to offer and engage in informal discussions with the statutory advocates and interested stakeholders during the pre-filing development of their EE&C Plans.
  

The approval process established in the initial phase of the EE&C Program was as follows:

The Commission will publish a notice of each proposed plan in the Pennsylvania Bulletin within 20 days of its filing.  In addition, the Commission will post each proposed plan on its website.  An answer along with comments and recommendations are to be filed within 20 days of the publication of the notice in the Pennsylvania Bulletin.  Each plan will be referred to an Administrative Law Judge (“ALJ”), who will establish a discovery schedule and hold a public input hearing(s) in the EDC’s service territory, as well as an evidentiary hearing(s) on issues related to the EDC’s EE&C plan.  Such hearings are to be completed on or before the 65th day after a plan is filed, after which, the parties will have 10 days to file briefs.  The EDC will then have 10 days to submit a revised plan or reply comments or both.  The ALJ will then certify the record to the Commission.    


The Commission will approve or reject all or part of a plan at public meeting within 120 days of the EDC’s filing.  The Commission will provide a detailed rationale for rejecting all or part of a plan.  Thereafter, the EDC will have 60 days from the entry date of the order to file a revised plan that addresses the identified deficiencies.  This revised plan is to be served on OCA, OSBA [Office of Small Business Advocate], OTS [Office of Trial Staff]
 and all other parties to the EDC’s EE&C plan filing, who, along with other interested parties, will have ten days to file comments on the revised plan, with reply comments due ten days thereafter.  The Commission will approve or reject a revised plan at a public meeting within 60 days of the EDC’s revised plan filing.  This process will be repeated until a plan receives Commission approval.

For Phase II, we utilized the same approval process with one revision.  Specifically, we eliminated the need for a public input hearing, unless specifically requested, as interested parties have ample opportunity to participate in the proceedings, as well as EDC stakeholder meetings, or are already adequately represented.  We directed the EDCs to offer and engage in informal discussions with the statutory advocates and interested stakeholders during the pre-filing development of their EE&C Plans.

The Act requires EDCs to file a new EE&C Plan with the Commission every five years or as otherwise required by the Commission.  Such new plans must set forth the manner in which the EDC will meet the required reductions in consumption under subsections (c) and (d) of the Act.  See 66 Pa. C.S. § 2806.1(b)(1)(ii).  Therefore, we proposed that the EDCs file new EE&C Plans outlining how they will implement measures/programs necessary to attain the consumption and peak demand reduction targets proposed in our Tentative Implementation Order.  Additionally, we proposed, for the approval of the EDCs’ Phase III EE&C Plans, the same process that was utilized in Phase II.  We expressed a belief that this process balanced the needs of all stakeholders while recognizing the time constraints and resource allocation required in the litigation of the Plans.

a.
Comments
The Joint Commentators question the Commission’s authority to omit public hearings as the language at 66 Pa. C.S. § 2806.1(e)(1) appears to require public hearings.  They also aver that all stakeholders may not, in fact, be represented, especially considering the potential overlap between the EE&C Program and the Clean Power Plan.  The Joint Commentators suggest that, if the Commission does not require public hearings, additional efforts should be made to engage potential stakeholders, such as publication of the notice in the newspaper, less formal community meetings or other outreach efforts.  The Joint Commentators Comments at 13-14.

b.
Disposition
We disagree with the Joint Commentators regarding the elimination of the public input hearing process.  The Joint Commentators have failed to present any facts demonstrating that interested parties have not been able to participate in prior hearings on EDC EE&C Plans under the established process.  Accordingly, we decline to modify the plan approval process as requested by the Joint Commentators and will adopt the process used in Phase II for Phase III.

2.
Phase III Planning Timeline

In its Tentative Implementation Order, the Commission proposed the following remaining timeline for the Implementation of Phase III of the Act 129 EE&C Program:

	June 11, 2015
	· Final Implementation Order on Public Meeting agenda


	June 26, 2015

	· Petitions for Evidentiary Hearings filing deadline


	October 23, 2015
	· Evidentiary Hearing records certified to the Commission

	November 30, 2015
	· If necessary, EDCs file EE&C Plans

	March 2016
	· If necessary, Commission rules on  EE&C Plans

	June 1, 2016
	· EE&C Programs begin 



The Commission proposed this timeline as we believed it balanced the needs of all parties.  This timeline allows for input from all interested stakeholders and provides all parties with the appropriate level of due process, as well as gives the EDCs adequate time to implement their EE&C Plans in a manner to meet the proposed Phase III consumption and peak demand reduction requirements.  


No comments were received on this proposal.  We maintain our opinion that this timeline balances the needs of all stakeholders and therefore, Commission staff is directed to proceed as outlined above, recognizing that public meeting dates and the addressing of issues at certain public meetings is at the discretion of the Commission.

3.
Additional Phase III Orders 


Below are the Commission’s remaining proposed timelines
 for the issuance of directives addressing the following: the 2016 TRM and the template to be used for the EDCs’ Phase III EE&C Plans. 
	2016 Technical Reference Manual (TRM)

	March 26, 2015
	· Tentative 2016 TRM Order and Manual on Public Meeting Agenda

	July 9, 2015
	· Final 2016 TRM Order and Manual on Public Meeting Agenda

	

	EE&C Plan Filing Template

	Late July 2015
	· Tentative Template to be released for comments via Secretarial Letter

	Late August 2015
	· Final Template to be released via Secretarial Letter



No comments were received on these proposed additional order timelines and, as such, Commission staff is directed to proceed as outlined above, recognizing that public meeting dates and the addressing of issues at certain public meetings is at the discretion of the Commission.

D.
Plan Effectiveness Evaluation Process


The Act requires the Commission to establish an evaluation process that monitors and verifies data collection, quality assurance and the results of each EDC EE&C Plan and the program as a whole.  See 66 Pa. C.S. § 2806.1(a)(2).  While Section 2806.1(b)(1)(i)(C) requires each plan to include an explanation as to how quality assurance and performance will be measured, verified and evaluated, it is apparent that Section 2806.1(a)(2) requires the Commission to monitor and verify this data.  This evaluation process is to be conducted every year, as each EDC is to submit an annual report documenting the effectiveness of its EE&C Plan, energy savings measurement and verification, an evaluation of the cost‑effectiveness of expenditures and any other information the Commission requires.  See 66 Pa. C.S. § 2806.1(i)(1).  

1.
Statewide Evaluator

The Commission believes that to have credible impact and process evaluations available, a SWE must be selected and used in a fashion similar to Phases I and II.  The SWE will provide expertise in evaluations and remain independent from EDC evaluators.  Therefore, in preparation for Phase III, the Commission proposed to competitively solicit for services to evaluate the EDC programs and identify whether further cost-effective savings can be obtained in future EE&C programs.  A Request for Proposals (RFP) would be issued requiring that submitted proposals contain provisions for evaluation framework development; annual audits of EDC programs; a market potential study on energy efficiency; a market potential study on DR; and an early 2022 review of the entire Phase III program.

In order to prepare for the year beginning June 1, 2016, the Commission proposed a contract period of March 1, 2016 through February 28, 2022.  By starting in March 2016, the SWE would have an opportunity to develop plans and prepare for its responsibilities that begin June 1, 2016.  As in Phase II, the Commission proposed that the SWE contract be funded by a proration from the EDCs.

a.
Comments
PPL and EAP believes the SWE’s costs should be within each EDC’s 2% budget cap as these costs are no different than any other “administrative” costs in the EE&C Plan.  The inclusion of the SWE costs would require the recalculation of targets.  PPL Comments at 8, 60; EAP Reply Comments at 6.  PPL argues that, in Phases I and II, the SWE costs were treated outside of the cap as the need for the SWE and its associated costs were unknown.  However, the EDCs now know that there will be a SWE in Phase III and that the cost is likely to be consistent with the actual costs in the first two phases.  PPL Comments at 60.    KEEA disagrees with PPL as it avers that SWE activities do not fall within the scope of energy efficiency delivery as outlined by Act 129.  KEEA Reply Comments at 6.

b.
Disposition
The Commission maintains its proposals regarding the process for the contracting of a Phase III Statewide Evaluator.  We disagree with PPL and EAP that the costs of the SWE should be included within the EDCs’ 2% budget cap.  We disagree with the assertions that such costs should be included simply because contracting with a SWE is a known process at this point.  Additionally, while the costs may remain similar, the costs have not yet been determined, nor should they affect whether or not they are incorporated into the 2% budget.  We find that the SWE’s costs should remain outside of the EDCs’ EE&C Plan budgets.  While the EDCs, through the use of an EAP-developed nonprofit entity, pay the costs of the SWE through ratepayer dollars, the SWE is still independent of the EDCs and is under the direction of the Commission.  The EDCs should in no way be involved in the determination of appropriate SWE costs or the allocation of SWE budget towards different evaluation, measurement and verification (EM&V) and planning duties.  
Furthermore, we stress that the costs associated with the SWE contract are costs the Commission incurs in implementing the EE&C Program and are recoverable in accordance with 66 Pa. C.S. § 2806.1(h), and are not costs incurred by the EDCs in implementing their plans.  As such, the limitations on costs contained in 66 Pa. C.S. § 2806.1(g) do not apply to the SWE contract costs.  Therefore, we will continue to use the same SWE funding methodology, through the use of the EAP non-profit, outside of the 2% EDC budgetary cap.
2.
Technical Reference Manual


The Commission will continue to utilize the TRM to help fulfill the evaluation process requirements contained in the Act.  

a.
Updating Frequency

The TRM was previously adopted by the Commission in the Alternative Energy Portfolio Standards Act (AEPS Act) proceedings at Docket No. M‑00051865 (order entered October 3, 2005).  However, as the TRM was initially created to fulfill requirements of the AEPS Act, it had to be updated and expanded to fulfill the requirements of the EE&C provisions of Act 129.  As such, the Commission initiated a process to update and expand the TRM to provide for additional energy efficient technologies, under Docket No. M‑00051865.  The Commission provided updated 2009, 2010, 2011, 2012, 2013, 2014 and 2015 editions of the TRM to incorporate changes and improvements that were based on more recent research and data, as well as the needs and experiences of the EDCs.  

In its 2009 TRM Update Order, the Commission stated that the TRM updating process will occur annually, with a final revised TRM due by December 31 for use effective June 1 of the following year.
  In Phase II of the EE&C Program, the Commission maintained this annual updating process.


In our Tentative Implementation Order, this Commission proposed that the 2016 TRM be applicable for the entirety of Phase III.  We, however, reserved the right to implement a mid-phase TRM update if we deem it necessary.  We expressed a belief that the manual has reached a level of stability whereby it provides accurate measurements of reductions.  We noted in our Phase II Implementation Order that the TRM should reflect the “truest savings values possible” and should “ensure that Act 129 monies are being spent to acquire real energy savings, not fictitious savings values that only serve to protect the EDCs from potential penalties.”
  We agreed with FirstEnergy’s comments to our Phase III Implementation Secretarial Letter that the current framework of the TRM reflects not only parameters to deal with changing codes and standards, but also limits reliance on deemed savings values, through the use of evaluation results and site-specific inputs.  Additionally, we expressed a belief that the TRM has been developed in a way that helps to best reflect the actual savings seen by the customer.  This has been accomplished through the use of customer- or program-specific information for open variables
 and through the implementation of end-use savings thresholds that ensure that customer-specific values are utilized for high-impact and high-uncertainty measures and where those types of projects represent a significant share of program savings.
 




i.
Comments

PPL and EAP agree with the Commission’s proposal.  PPL Comments at 65; EAP Reply Comments at 8.  EAP recognizes that substantial work has been performed on the TRM to ensure less reliance on deemed savings values by incorporating evaluation results and site-specific inputs into the TRM framework.  EAP acknowledges that a mid-phase TRM update might become necessary and understands that, in such a scenario, stakeholder input would be sought.  EAP Reply Comments at 8.

Citizen Power disagrees with the Commission’s proposal and believes an annual updating process is optimal in order to keep up with market and technology changes.  Citizen Power Comments at 5.




ii.
Disposition


The Commission maintains its decision to apply the 2016 TRM for the entirety of Phase III.  We agree with EAP that significant work on behalf of all stakeholders has led to a document that relies less on deemed results and more on evaluation and site-specific information.  We recognize Citizen Power’s concern regarding keeping pace with market and technology changes and believe that we have taken into account all known upcoming standards and other changes that would affect the manual.  However, we reserve the right to perform mid-phase updating if we deem it necessary, such as in instances where major market or technology transformations affect the EE&C Programs and associated savings values.
b.
2016 TRM Update Timeline
Below is the Commission’s remaining proposed timeline for making updates to the 2015 TRM, resulting in a 2016 TRM.  

	July 8, 2015
	· Final 2016 TRM Order and Manual on Public Meeting agenda


	June 1, 2016
	· Effective date of 2016 TRM 



No comments were received on these proposed additional order timelines and, as such, Commission staff is directed to proceed as outlined above, recognizing that public meeting dates and the addressing of issues at certain public meetings is at the discretion of the Commission.

3.
EDC Annual and Quarterly Reporting


In its Phase I Implementation Order, the Commission established standards and procedures for the submittal, review and approval of all aspects of the EDCs’ EE&C Plans, in accordance with Act 129.
  The Commission noted that Act 129 requires EDCs to submit annual reports documenting the effectiveness of their EE&C Plans, the measurement and verification of energy savings, the evaluation of the cost-effectiveness of expenditures and any other information required by the Commission.  By Secretarial Letter served on June 24, 2010, the Commission provided guidance regarding the 2010 Act 129 annual reporting requirement.
  Specifically, the Commission directed the EDCs to submit their 2010 Act 129 annual reports and any proposed EE&C Plan revisions by September 15, 2010.  In addition, the Commission reiterated the procedures for reviewing proposed EE&C Plan revisions as set forth in the Phase I Implementation Order.  Finally, the Commission stated that the directives in the June 24, 2010 Secretarial Letter only applied to the Act 129 annual reporting requirement for 2010.  


By Secretarial Letter issued May 25, 2011, the Commission provided additional guidance to EDCs regarding future Act 129 annual reporting requirements, as well as guidance on quarterly reporting requirements.
  For the remainder of the current Act 129 program period, the Commission directed the EDCs to submit two Act 129 annual reports per program year.  The first annual report, due July 15, is to be a preliminary report providing each EDC’s reported savings for its EE&C portfolio for that program year.  The second annual report, due November 15, is to be a final annual report providing verified savings for the EDC’s EE&C portfolio for that program year, the cost-effectiveness evaluation (TRC Test), the process evaluation, as well as items required by Act 129 and Commission Orders.  


In addition to the annual reports, the Commission directed the EDCs to file quarterly reports for the first three quarters of each reporting year, due 45 calendar days from the end of the respective quarter.  Due to the preliminary annual report’s deadline of July 15, the Commission directed that fourth quarter reporting information be included in the preliminary annual report.  


The Commission directed that preliminary annual reports, final annual reports and quarterly reports be filed with the Commission’s Secretary and the SWE within the time lines outlined above.  The Commission directed the EDCs to post all reports on their websites and the Commission will also post the reports on its website for public access.
  The Commission maintained these same EDC reporting requirements for Phase II.


In our Tentative Implementation Order, we expressed a belief that the EDCs and participating stakeholders have developed a well-functioning system of providing and receiving feedback from each other to aid in the implementation of successful EE&C Programs.  We believed it may be unnecessary to continue requiring quarterly reporting by the EDCs.  Therefore, we proposed a semiannual reporting process for the EDCs, while maintaining the preliminary and final annual reporting process currently being implemented.  Specifically, we proposed that the EDCs submit, by December 31, a semiannual report regarding the first six months of the program year.  By July 15, the EDCs would submit a preliminary annual report for the program year that outlines the second six months of the program year, as well as reported savings for that program year.  Lastly, the EDCs would submit final annual reports by November 15 with reported savings for the program year, a cost-effectiveness evaluation (TRC Test), a process evaluation, as well as items required by Act 129 and Commission orders.  An example of the proposed EDC reporting schedule is outlined below for program year 8 (June 1, 2016 through May 31, 2017) and program year 9 (June 1, 2017 through May 31, 2018):
	June 1, 2016
	· Beginning of program year 8 (PY 8)

	December 31, 2016
	· PY 8 Semiannual Report – report regarding the first six months of PY 8

	June 1, 2017
	· Beginning of program year 9 (PY 9)

	July 15, 2017
	· PY 8 Preliminary Annual Report – report regarding the second six months of PY 8, as well as reported savings for the entirety of PY 8

	November 15, 2017
	· PY 8 Final Annual Report - reported savings for PY 8, a cost-effectiveness evaluation (TRC Test), a process evaluation, as well as items required by Act 129 and Commission orders

	December 31, 2017
	· PY 9 Semiannual Report – report regarding the first six months of PY 9

	June 1, 2018
	· Beginning of program year 10 (PY 10)

	July 15, 2018
	· PY 9 Preliminary Annual Report – report regarding the second six months of PY 9, as well as reported savings for the entirety of PY 9

	November 15, 2018
	· PY 9 Final Annual Report - reported savings for PY 9, a cost-effectiveness evaluation (TRC Test), a process evaluation, as well as items required by Act 129 and Commission orders




a.
Comments

EAP, PPL and PECO agree with the Commission’s proposals regarding EDC reporting, but request that the mid-year semiannual reports be due January 15, as opposed to December 31.  The three parties note that, in Phase II, the EDCs had 45 days from the close of each reporting period to provide the quarterly report and maintain that a similar reporting period is necessary to close the books at the end of the suggested semiannual period (November 30), which would be approximately December 15.  Therefore, a deadline of December 31 would not be feasible for reporting.  Additionally, the final annual reports are due November 15 so requiring two evaluation reports so close to each would be challenging.  EAP Comments at 16; PPL Comments at 8-9, 65-66; PECO Comments at 38.  


b.
Disposition

The Commission agrees with EAP, PPL and PECO that January 15 is a more appropriate deadline for a mid-phase semiannual report for the reasons outlined in their comments.  Therefore, we direct the EDCs to file semiannual reports on January 15 of each year.  This report would provide information regarding the first two quarters of the program year.  Additionally, on July 15 of each year, the EDCs are to file a preliminary annual report for the program year that outlines the second half of the program year, as well as reported savings for that program year.  Lastly, the EDCs are to submit final annual reports by November 15 with reported savings for the program year, a cost-effectiveness evaluation (TRC Test), a process evaluation, as well as items required by Act 129 and Commission orders.  The EDCs are to submit these reports to the Commission’s Secretary’s Bureau at each EDC’s respective Phase III Docket Number (to be provided upon the submission of Phase III EE&C Plans).  Additionally, the EDCs are to post these reports on their respective websites.  The Commission will continue to post EDC reports on its website, as well.
E.
Cost – Benefit Analysis Approval Process


Act 129 requires an analysis of the costs and benefits of each EE&C Plan, in accordance with a TRC Test approved by the Commission.  See 66 Pa. C.S. § 2806.1(a)(3).  The Act also requires an EDC to demonstrate that its plan is cost-effective using the TRC Test and that the plan provides a diverse cross-section of alternatives for customers of all rate classes.  See 66 Pa. C.S. § 2806.1(b)(1)(i)(I).  The Act defines “total resource cost test” as “a standard test that is met if, over the effective life of each plan not to exceed 15 years, the net present value of the avoided monetary cost of supplying electricity is greater than the net present value of the monetary cost of energy efficiency conservation measures.”  66 Pa. C.S. § 2806.1(m).
  


The purpose of using the TRC Test to evaluate the EDCs’ specific programs is to track the relationship between the benefits to customers and the costs incurred to obtain those benefits.  The TRC Test has historically been a regulatory test.  Sections 2806.1(c)(3) and 2806.1(d)(2), 66 Pa. C.S. §§ 2806.1(c)(3) and (d)(2), as well as the definition of the TRC Test in Section 2806.1(m), 66 Pa. C.S. § 2806.1(m), provide that the TRC Test be used to determine whether ratepayers, as a whole, received more benefits (in reduced capacity, energy, transmission, and distribution costs) than the implementation costs of the EDCs’ EE&C Plans.  


1.
2016 TRC Test
The 2016 TRC Test Tentative Order was released for comment at the Commission’s March 11, 2015 Public Meeting.  Any comments relevant to the 2016 TRC Test, specifically those regarding its inputs or its application, will not be addressed in this proceeding.  Such comments will be addressed at Docket No. M-2015-2468992.




2.
Net-to-Gross Adjustment to Savings

An often raised consideration for determining the cost-effectiveness and real impacts of energy efficiency programs is whether adjustments to gross energy savings should be made through the use of a Net-to-Gross (NTG) ratio.  An NTG adjustment would adjust the cost-effectiveness results and reported MWh and MW savings so that the results would only reflect those energy efficiency gains that are attributed to, and are a direct result of, the energy efficiency program in question.  For Pennsylvania, the adjustment would reflect only those savings attributable to Act 129 programs.  An NTG adjustment would give evaluators an estimate of savings achieved as a direct result of program expenditures by removing savings that would have occurred absent a conservation program.  Three common factors, among others, addressed through the NTG adjustment are “free riders,” “take-back effect,” and “spillover effect,” sometimes referred to as “free drivers.”
  


During the planning for Phase I and II of the Act 129 programs, the primary discussion pertaining to NTG was whether or not NTG adjustments should be used to determine compliance and/or targets, or whether or not it is more appropriate to use NTG solely for program design, program modifications and planning.  If NTG adjustments are made that result in reductions to claimed savings because of those free riders and take-back effects that are not cancelled out by spillover effects, then the EDCs would have to implement additional reduction measures to meet the mandated reduction targets.  The EDCs would incur additional program costs to implement the additional reduction measures.  However, with the implementation of additional reduction measures, there may be the potential for incremental reductions in the future cost of wholesale power, which could benefit all customers.


At the beginning of Phase I of Act 129, there was an absence of NTG data specific to Act 129 programs and, therefore, the Commission did not require NTG adjustments for the first program year.
  Subsequently, the 2011 TRC Test Order directed EDCs to conduct NTG research; to collect data necessary to determine the NTG ratio for their programs and to apply the ratio when determining the cost-effectiveness of future modifications of existing programs.
  The results of this research were to be reported to the SWE and utilized by the EDCs to determine when a measure or program should be removed from the EE&C portfolio because it is no longer cost-effective.  
For Phase I and II of the Act 129 programs, any NTG research that was completed was used only for program design, program modifications and implementation; it was not used to adjust the gross verified energy savings that are used for compliance purposes.  In addition, during Phase I, the SWE completed a thorough review of how other states use NTG information for planning, evaluation and compliance and recommended that NTG research be used to plan and modify Act 129 programs.  The SWE also recommended that MWh and MW savings targets should be based on gross savings.


The Commission’s Phase II Implementation Order directed that NTG research be used to direct program design and implementation, but not for compliance.
  The Phase II Implementation Order noted that there is no requirement in Act 129 that mandates that savings be determined on a net basis.
  The Commission thereby determined that the EDCs would continue to use net verified savings in their TRC Test for program planning purposes and that compliance in Phase II be determined using gross verified savings.

For Phase III, the Commission proposed maintaining the practice used in Phases I and II, where NTG is used for making modifications to existing programs in the current phase, as well as for planning purposes for future phases.  We also proposed that the Commission continue determining EDC compliance with targets through the use of gross savings.  Because net-to-gross ratios can vary significantly for a program from year-to-year and due to Commission and SWE concerns about relying on NTG research results to determine compliance and possible penalties for EDCs, the Commission proposed to use the results of NTG research for program modifications, program planning and determining program cost-effectiveness, but not for determining compliance.  
Additionally, we proposed that the EDCs include in their EE&C Plans net TRC ratios, as well as gross TRC ratios.  We expressed a belief that the inclusion of NTG-based TRC ratios would provide all stakeholders with additional information regarding the effectiveness of EE&C measures and programs.


a.
Comments
PPL agrees with the Commission’s proposed process, but notes that NTG ratios included in EE&C Plans will be order of magnitude estimates with undeterminable accuracies as an EDC cannot determine the actual net savings (NTG ratio) when developing its Plan.  Any NTG ratios in EE&C Plans would be estimates based on the EDC’s judgment and performance of a similar program in previous years.  PPL Comments at 66-67.  Similarly, FirstEnergy agrees with using net verified savings for planning purposes with compliance based on gross verified savings, but requests that net TRC ratios not be included in EE&C Plans due to the speculative nature.  FirstEnergy Comments at 34.  Duquesne does not support the reporting of a net savings estimates.  Duquesne Reply Comments at 14.

The Joint Commentators believe compliance should be determined using net verified savings as they disagree with the Commission’s interpretation that net-based determinations are not required.  They aver that the definition of “energy efficiency and conservation measures” found in the Act implies such an adjustment.  The Joint Commentators Comments at 14; the Joint Commentators Reply Comments at 8.  However, if the Commission permits the use of gross savings for compliance, they believe that both net and gross TRC ratios should be included in EE&C Plans, recognizing the speculative nature of net TRC ratios.  The Joint Commentators Reply Comments at 8.  
Duquesne disagrees with the Joint Commentators that compliance should be based on net savings as there is significant disagreement regarding methods to be used in estimating free ridership and spillover and, thus, net savings.  Duquesne Reply Comments at 14.


b.
Disposition
The Commission maintains its opinion that compliance should be determined on a gross basis and disagrees with the Joint Commentators that the statutory language requires net-based compliance.  We will continue to determine compliance based on gross verified savings, with a requirement that the EDCs perform NTG research the results of which should be used to inform program modifications, program planning and determinations of program cost-effectiveness, but not for determining compliance.  

While we recognize the speculative nature of NTG ratios that would be included in EE&C Plans, as outlined by the EDCs, we maintain our opinion that this information is beneficial to all stakeholders in determining the effectiveness of EE&C programs and measures.  Language should be incorporated in the EDCs’ EE&C Plans to clarify the speculative nature of these estimates to ensure clarity is provided to stakeholders regarding these values.  This language will be addressed in more detail as part of the Commission’s development of a Phase III EE&C Plan template.

F.
Process to Analyze How the Program and Each Plan will Enable EDCs to Meet Reduction Requirements

The Act requires the Commission to conduct an analysis of how the program, as a whole, and how the EDC’s individual EE&C Plans, in particular, will enable an EDC to meet or exceed the required consumption and peak demand reductions.  See 66 Pa. C.S. § 2806.1(a)(4).  Each EDC’s EE&C Plan must include specific proposals to implement measures to achieve or exceed the required reductions. See 66 Pa. C.S. § 2806.1(b)(1)(ii).  

1.
Measuring Annual Consumption Reductions

Consumption reduction for Phase III is addressed at 66 Pa. C.S. § 2806.1(c)(3), which requires that by November 30, 2013, and every five years thereafter, the Commission must adopt additional required incremental reductions in consumption, if the Commission determines that the benefits of the EE&C Program exceed its costs.  For Phase III, the Commission tentatively adopts the five-year energy consumption reductions outlined previously in this Implementation Order.  

As in Phase II, the Commission proposed continuing the use of the savings approach.
  This Commission maintains our opinion that this approach negates the need to weather‑normalize the target results or determine what qualifies as extraordinary load.  This opinion is based on the fact that the results of specific conservation measures will be determined by using the deemed savings approach as outlined in the TRM, which uses calculations derived from studies or measurement methods that already account for extraordinary weather or loads.  Regarding custom measures not included in the TRM, the Commission directs its staff to continue to take into account extraordinary weather and loads when reviewing and approving any such custom measures.


No comments were received on this issue.  Therefore, annual consumption reductions will be measured using a savings approach as discussed above.  


2.
Measuring Peak Demand Reductions

Peak demand for Phase III is addressed at 66 Pa. C.S. § 2806.1(d)(2), which requires the Commission, by November 30, 2013, to compare the total costs of energy efficiency and conservation plans to total savings in energy and capacity costs to retail customers.  If the Commission determines that the benefits of the plans exceed the costs, the Commission shall set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative reduction approved by the Commission.  Any such reductions must be measured from the EDC’s peak demand for the period from June 1, 2011 through May 31, 2012.  Any additional reductions shall be accomplished no later than May 31, 2017.


One method for measuring peak demand reductions would require each EDC to show that they have the capability to reduce a specific amount of peak demand when a predetermined demand trigger point of peak demand is met.  In Phase I, certain EDCs averred that this demonstrated capability approach may prevent the need to impose DR when it is not needed or when it would have no effect on the wholesale energy market.


Another method is the demonstrated savings approach that measures the actual reduction in peak demand from what the peak would have been absent the EDC’s DR program.  Moreover, curbing peak demand, even at a time that does not constitute a critical reliability or peak price situation, still provides savings for consumers.  


In our Tentative Implementation Order, we expressed a belief that the appropriate method to use for measuring DR is the demonstrated savings approach used in Phase I.  The demand reduction achieved by an EDC DR program is equal to the sum of the demand reductions of each program participant, adjusted for line losses.  Calculations of demand reduction require EDCs to estimate the counterfactual – or how much electricity a participant would have consumed in the absence of a DR event.  All calculations would follow PJM customer baseline (CBL) considerations as specified in PJM Manual 11.
  The Commission proposed that, for DLC programs where advanced metering infrastructure (AMI) data is not available for all participants, estimates based on a sample of metered homes be permissible.  Lastly, the Commission believed that utilizing the demonstrated savings approach for determining peak demand reductions would not penalize the EDC for economic growth in its service territory and would moot the need to weather-normalize overall program results.



a.
Comments

PPL recommends removing the requirement that, for DLC programs where AMI data is unavailable for all participants, estimates based on a sample of metered homes be permissible.  PPL believes the savings for DLC programs should be determined based on PJM’s protocols and avers that DLC savings cannot be determined from AMI data as AMI does not isolate the air conditioner’s usage (kW or kWh) from other usage elsewhere in the home or business.  PPL states that the use of PJM’s protocol for metering peak reductions from DLC would require separate, non-AMI meter installation on a statistically valid sample of air conditioners that includes DLC participants and non-participants.  The DLC meter measures the kW and kWh of the air conditioner only.  PPL Comments at 67.

OCA supports the use of a capability approach for measuring peak demand reductions as it prevents the need to impose DR when it is not needed and also avoids the need to obtain more DR resources than are needed for compliance, thus avoiding unnecessary costs.  OCA avers that, if the Commission’s concern regarding a capability approach is that certain DR resources may not participate when called upon, such an issue could be better addressed through program design and appropriate penalties.  OCA Comments at 17.


b.
Disposition
 
The Commission denies PPL’s recommendation to remove the requirement set forth in the Tentative Implementation Order that AMI data be used to estimate load impacts from DLC programs if available for program participants.  PPL’s assertion that analysis of AMI data cannot be used to reliably estimate DLC impacts is contrary to findings from a decade of empirical research in the industry that has consistently found analysis of AMI data to produce more accurate load impact estimates at a fraction of the cost of expensive sub-metering.  PPL’s proposal would introduce a significant level of sampling error which is not present when a census of homes with AMI is used.  Any uncertainty introduced by the added noise from the presence of non-cooling loads in the whole-house data is overwhelmed by the elimination of sampling error.  Air conditioning sub-metering can also systematically understate DLC impacts if only the outdoor condensing unit is logged because savings from the air handler fan inside the home will not be captured.  This additional savings is captured by analysis of whole-house data.  The Commission also disagrees with PPL’s proposal that a comparison group of non-participants be used as a comparison group.  Ideally, an EDC should withhold a small portion of program participants from any event to develop a reference load and estimate load impacts. 


While we recognize that having Act 129 protocols mirror PJM protocols is attractive to EDCs, the Commission does not agree that blanket adoption is prudent for several reasons.  First, PJM DR protocols are constantly evolving and neither holding EDCs to an outdated protocol or aiming at a “moving target” are desirable for EE&C plan implementation.  Second, PJM’s DLC protocols are designed for emergency procedures and not necessarily well-aligned with Act 129 needs.  Finally, the Commission finds that the current PJM protocol allowing sub-metering on a sample of homes is only intended to serve as a stop-gap measure for an EDC that does not have full AMI deployment.

We disagree with OCA regarding the use of a demonstrated capability approach.  In order to implement such an approach, DR resources would be paid to be “on call” for events.  Should no events be called, such resources would still be paid from Act 129 funds for being on standby.  While this is similar to the PJM capacity market approach, we do not believe it appropriate for the Act 129 DR programs.  Specifically, because ratepayer dollars are used to pay for these programs, we believe incentives should only be paid for actual reductions in peak demand.  Our concern is not that a DR resource would not participate when called upon.  Our concern is that EDCs must be required to obtain actual peak demand reductions, not potential peak demand reductions.  Therefore, we will use the demonstrated savings approach for measuring peak demand reductions in Phase III.
G.
Standards to Ensure that a Variety of Measures are Applied Equitably to all Customer Classes


The Act requires the Commission to establish standards to ensure that each EDC’s EE&C Plan includes a variety of measures and that each plan will provide the measures equitably to all customer classes.  66 Pa. C.S. § 2806.1(a)(5).
  The Act defines “energy efficiency and conservation measures” at 66 Pa. C.S. § 2806.1(m).  


 The Commission believes that all classes of customers will benefit from a general approach because it has the best potential to impact future energy prices.  Therefore, we proposed not to require a proportionate distribution of measures among customer classes.  However, the Commission proposed that each customer class be offered at least one program.  The Commission believes that, as with Phases I and II, the initial mix and proportion of programs should be determined by the EDCs, subject to Commission approval.  The Commission expressed its expectation that the EDCs to provide a reasonable mix of programs for all customers.  The burden is on an EDC to explain and justify its distribution of measures among its customer classes if such distribution is challenged.  

1.
Comments

The Industrials request the Commission exclude large C&I customers from the Act 129 EE&C Programs as they believe the SWE failed to analyze potential based on actual class categories.  Additionally, they believe the Commission lacks the evidentiary record to conclude it is just and reasonable to continue requiring large C&I customers to pay Act 129 surcharges.  The Industrials Comments at 3-4; the Industrials Reply Comment at 2-5.

Duquesne opposes an opt-out for C&I customers as it believes that as long as the Commission imposes Act 129 energy and demand reductions upon the EDCs, all customer sectors should be subject to the costs and benefits of the program.  Duquesne notes that large C&I customers have been active and aggressive in the programs, rendering significant energy savings as verified by independent evaluation and Commission oversight.  Duquesne Reply Comments at 15.  KEEA also opposes the Industrials’ request for an exemption as the primary goal of Act 129 underscores the need for all customers to participate in EE&C Programs.  KEEA Reply Comments at 1.

The Joint Commentators agree that the EDCs should develop plans to achieve the most energy savings per expenditure.  However, the Joint Commentators disagree with the Commission on the EDCs’ 2% budget cap and the limitation tying costs to a benefited class ensures equitability across rate classes.  The Joint Commentators suggest consideration of the proportional distribution of spending while establishing targets so as not to require disproportionate allocation of resources.  The Joint Commentators Comments at 15.

2.
Disposition
Regarding Duquesne’s request for flexibility, while the Commission has prescribed specific carve-outs for the low-income and G/E/NP sectors, we believe that EDCs should develop plans to achieve the most energy savings per expenditure.  So, while we maintain our proposal that each rate class be offered at least one program, we believe it best to allow the EDCs, with input from stakeholders, to develop the appropriate programs to be offered to each customer class.
We recognize the Joint Commentators’ comments regarding proportionality between customer classes but find that there is no single set of measures that will fit all EDCs and the myriad mix of customer classes.  As noted in our Tentative Implementation Order, it is entirely possible that the most cost-effective programs may not come proportionally from each customer class.  We maintain our belief that the cost recovery and budget structure of Act 129 ensures offerings are not skewed toward or away from any particular class.

We reject the Industrials’ continued requests for an exemption from the Act 129 EE&C Program.  As noted in our Phase II Implementation Order, in response to a similar request from the Industrials, Act 129 does not contain a provision to exclude a certain customer class from the EE&C program.  Furthermore, the Act 129 definition of an EE&C measure requires that the cost of the acquisition or installation of the measure must be directly incurred in whole or in part by the EDC in order for its associated savings to apply to the required reductions.  See 66 Pa. C.S. §2806.1(m).
  We also agree with Duquesne that the large C&I sector has frequently taken advantage of those programs and measures offered to it over the past two phases; programs that have been a part of cost-effective portfolios.  The SWE has clearly determined that cost-effective potential exists, regardless of rate class, for the EDC service territories.  Therefore, the EDCs are required, by Act 129, to provide EE&C Programs which include measures for all customer classes.

H.
Process to Make Recommendations for Additional Measures


The Act requires the Commission to establish procedures through which recommendations can be made as to additional measures that will enable an EDC to improve its plan.  66 Pa. C.S. § 2806.1(a)(6).  Furthermore, the Act permits the Commission to direct an EDC to modify or terminate any part of an approved plan if, after an adequate period for implementation, the Commission determines that a measure included in the plan will not achieve the required consumption reductions in a cost‑effective manner.  66 Pa. C.S. § 2806.1(b)(2).  

Regarding approved EE&C Plans, the Commission proposed that EDCs and other interested stakeholders, as well as the statutory advocates, be permitted to propose plan changes in conjunction with the EDC’s annual report filing required by the Act at 66 Pa. C.S. § 2806.1(i)(1).  These annual reports are to be served on OCA, OSBA and the Commission’s Bureau of Investigation and Enforcement.  The Commission will also post the annual reports on a web page dedicated to the EE&C program.
  The Commission and any interested party could make a recommendation for plan improvement or object to an EDC’s proposed plan revision within 30 days of the annual report filing.  EDCs would have 20 days to file replies, after which the Commission would determine whether to rule on the recommended changes or refer the matter to an Administrative Law Judge (ALJ) for hearings and a recommended decision in accordance with 52 Pa. Code §§ 5.41 (relating to petitions generally) and 5.572 (relating to petitions for relief).  
EDCs and stakeholders would be allowed to petition at any time, for changes to approved plans, wherein an EDC or stakeholder petitions the Commission to rescind and amend its prior order approving the plan in accordance with 52 Pa. Code §§ 5.41 (relating to petitions generally) and 5.572 (relating to petitions for relief).  This process would not apply to minor plan changes, as described below, wherein the Commission has delegated to staff, the authority to review and approve.

The Commission, in an order adopted on June 9, 2011, at Docket No. M‑2008‑2069887,
 expedited the review process for approving minor EE&C Plan changes proposed by EDCs.  The Minor Plan Change Order defined what a minor change is and delegated authority to staff to approve, modify or reject the proposed minor changes.  The Commission continued the EE&C Plan approval processes described in the Minor Plan Change Order in Phase II, with one modification.  In Phase II, the Commission allowed the following minor EE&C Plan changes to be reviewed under the expedited review process:
· The elimination of a measure that is underperforming; is no longer viable for reasons of cost-effectiveness, savings or market penetration; or has met its approved budgeted funding, participation level or amount of savings;

· The transfer of funds from one measure or program to another measure or program within the same customer class;

· Adding a measure or changing the conditions of a measure, such as is eligibility requirements, technical description, rebate structure or amount, projected savings, estimated incremental costs, projected number of participants or other conditions so long as the change does not increase the overall costs to that customer class; 

· A change in vendors for existing programs that will continue into Phase II; and 

· The elimination of programs which are not viable due to market conditions.

The Commission proposed the continued utilization of this process for the expedited review of minor EE&C Plan changes proposed by EDCs.

1.
Comments

EAP supports the Commission’s proposal and suggests three modifications to the minor plan change process.  Specifically, EAP requests removal of the requirement for a plan modification where a measure has achieved its approved participation level, has met its savings goal or has fully utilized its budget funding amount.  EAP proposes that the EDC notify stakeholders of its intent to eliminate the measure by a date specific and state that its Plan had achieved participation levels, met its savings goals and/or utilized its budgeted funding.  EAP Comments at 14-15.

Secondly, EAP requests the elimination of the requirement for a plan modification where the EDC, with advanced notification to stakeholders, intends to transfer funds from one measure or program to another measure or program within the same customer class when the transfer is for less than 30% of the sector level budget.  EAP believes this change will allow EDCs to quickly move funds to well-performing measures or programs without missing potential opportunities to engage customers and achieve savings while developing the minor plan modification request and waiting for resolution.  Id. at 15.
Lastly, EAP suggest the elimination of the requirement for a plan modification where measure eligibility requirements change due to either a change in the federal baseline, a change to the TRM or a change in efficiency level set through an organization such as ENERGY STAR or the Consortium for Energy Efficiency.  EAP avers that EDCs should be able to timely revise eligibility requirements related to any federal baseline or organizational efficiency level changes without the necessity of filing for a minor plan modification.  Id.
The Industrials disagree with EAP’s request to eliminate the need for a minor plan change filing where the EDC intends to transfer funds from one measure or program to another within the same customer class when the transfer is less than 30% of the sector level budget.  The Industrials believe this would not allow for due process, despite any advance notification of the change.  However, if the Commission does consider this change, the Industrials believe the EDCs should be required to obtain advance consent from all parties.  The Industrials Reply Comments at 9-10.

KEEA disagrees with EAP’s request to eliminate the need for minor plan modifications in the event that a particular measure meets its participation or savings goals, or the measure’s budget is exhausted and that the EDCs should simply notify stakeholders of the measure’s termination.  KEEA believes successful programs should not be terminated without stakeholder input.  KEEA Reply Comments at 3.
The Industrials request the removal of consideration of rebate structures from the expedited review process as changes to rebate structures can result in vastly different compensation levels for customers implementing the same measures based on the timing of their application to the EDC, implicating intraclass cost subsidization and fairness issues that should be subject to more robust due process.  The Industrials Comments at 15.

FirstEnergy disagrees with the Industrials’ request as parties are free to file comments and reply comments on proposed minor plan changes, with Commission Staff authorization to approve, deny or transfer some or all of the proposed minor plan changes to the Office of Administrative Law Judge for hearings.  Therefore, FirstEnergy believes any concerns regarding rebates can be addressed through the established process.  FirstEnergy Reply Comments at 16-17.

2.
Disposition

The Commission finds none of the proposed changes to the minor plan change process persuasive or appropriate.  EAP’s proposals would reduce or eliminate the opportunity for valuable input from vested and interested stakeholders.  The issues raised by the Industrials regarding changes in rebates relate more to substantial evidence than the process.  The minor plan process in no way precludes the Industrials from raising these concerns when such a change is requested by an EDC.  Therefore, we will again adopt the minor plan change process used in Phase II for Phase III.
I.
Procedures to Require Competitive Bidding and Approval of Contracts with CSPs
The Act requires the Commission to establish procedures to require EDCs to competitively bid all contracts with CSPs.
  The Act further requires the Commission to establish procedures to review all proposed contracts with CSPs prior to execution of the contract.
  The Act gives the Commission power to order the modification of proposed contracts to ensure that plans meet consumption reduction requirements.

EDCs are reminded that CSPs covered by the competitive bidding and contract approval procedures in this section are those that provide consultation, design, and administration and management or advisory services to the EDC.  All entities that provide services directly to customers or the public in general, such as equipment installers or suppliers, are not to be included in the EDC’s competitive bidding process.  


1.
Competitive Bidding

The Phase II Final Implementation Order required the EDCs to competitively bid CSP contracts for new programs or measures that were not implemented in Phase I and any new CSP service associated with a program or measure that was implemented in Phase I and retained in Phase II.
  The Commission had agreed with the EDCs and other stakeholders that the rebidding of all CSP contracts would add unreasonable costs and delays in implementing programs and measures that were included in existing Phase I plans and that would be retained in Phase II plans.
  Furthermore, the Commission agreed with parties’ comments that Commission review of the CSP contracts and the 2% spending cap would provide adequate protection of ratepayer dollars.
  

However, based on the Commission’s experience reviewing CSP contract amendments in Phase II, it became apparent that cost considerations were not among the list of criteria that would justify rejection or disapproval of an EDC’s proposed CSP contract.  Act 129 gives EDCs the ability to amend CSP contracts and respective EE&C Plans and programs, and EDCs exercised this option throughout Phase II.  But the Commission’s power to modify EDCs’ proposed CSP contracts is statutorily limited to targeted energy consumption reductions.
  Act 129 does not grant the Commission power to amend CSP contract agreements or amendments that are filed by EDCs based upon cost considerations.  The Commission, however, notes that it retains its statutory authority to conduct investigations and initiate statutory and regulatory compliance proceedings against jurisdictional utilities.

Furthermore, in Phase II, the Commission found that retention of Phase I CSPs and programs did not necessarily result in cost savings by EDCs in their efforts to reach the consumption reduction targets of their respective Commission-approved EE&C Plans.  In many cases, this practice led to an increase in costs and, in some cases, these costs exceeded the associated, Commission-approved Phase II EDC EE&C program budgets.  

Based on this experience, in our Tentative Implementation Order, the Commission expressed a belief that reconsideration of its prior presumption of cost-savings related to the decision not to competitively bid contracts for CSPs for current programs.  We believed that a competitive process would not only obtain competitive costs for services, but also take advantage of current market dynamics, such as the use of best available technology, and the strategic business acumen of all registered CSPs that may be able to meet quality operational and service performance objectives at or below budget.  Moreover, the Commission expressed a wish to ensure due diligence and address the need to eliminate any reasonable doubt that ratepayer protections, as proscribed by law, are duly enforced throughout the implementation of Act 129.  

Therefore, we proposed discontinuing the directive pertaining to the rules for exempting EDCs from competitive bidding of CSP contracts for programs and measures retained in Phase III and to require that all Phase III CSP contracts be competitively bid.
  As such, the Commission proposed to require EDCs to file their respective Phase III RFP procedures for Commission review and approval.

The Commission proposed the following minimum criteria for the CSP competitive bidding review process:

· Assurance that EDCs will issue RFPs to all qualified registered CSPs using the current posting of the CSP register on the Commission’s website.

· Effort to acquire bids from “disadvantaged businesses” (i.e., minority-owned, women-owned, persons-with-disability-owned, small companies, companies located in Enterprise Zones, and similar entities) consistent with the Commission’s Policy Statements at 52 Pa. Code §§ 69.804, 69.807 and 69.808.

· Selection criteria and weight assigned to each factor for bid review and selection of overall best bid/proposal (i.e., no requirement to select the lowest qualified bid), that consider:

· Quality of prior performance;

· Timeliness of performance;

· Quality of the proposed work plan or approach;

· Knowledge, background and experience of the personnel to be utilized; and 

· Other factors as deemed relevant.


If Commission staff has not commented upon or disapproved the proposed RFP process within 15 days of its filing, the EDC would be permitted to use that process.  In order to expedite contractual arrangements relating to proposed CSP contracts, EDCs would be encouraged to file their proposed RFP process by August 30, 2015.  



a.
Comments

EAP states that the issue of increased costs due to services provided by CSPs seems distinct from the issue of increased costs for programs carried over from one phase to the next.  EAP avers that increased program costs may be attributable to a number of reasons, such as increased equipment or material costs or higher incentives.  EAP does not believe that such alleged increased costs could be addressed by rebidding all CSP contracts or that increases in acquisition costs can be addressed through the proposed renewed competitive bidding process.  EAP suggests that those issues be addressed in the EE&C Plan approval process.  EAP avers that wide scale rebidding will unnecessarily increase costs and prove to be unwieldy.  EAP opines that rebidding contracts will most certainly cause program inefficiencies or program suspension during the process.  EAP request clarification as to whether the Commission is requiring competitive bidding in areas of EM&V services or the tracking systems utilized by the EDCs and developed/maintained by third parties.  Rather than requiring rebidding, EAP suggests that the Commission work with the EDCs to more precisely define and address the concerns expressed in its Tentative Implementation Order as EAP is unware of any particular incident where CSP costs have unreasonably increased.  EAP Comments at 16‑18.  

Similarly, PECO believes mandatory bidding is unnecessary because the regulatory and business frameworks under which EDCs design and implement their EE&C Plans demand ongoing consideration of contract costs.  PECO avers that mandatory bidding is unlikely to add value for customers because it does not allow the recognition of past performance; it has costs and minimum time requirements that may make it difficult for program implementation on June 1, 2016; and the cost differentials in CSP bids are generally not very significant considering program budget data is available before CSP bid submission.  PECO Comments at 34-35.  OCA agrees with PECO’s argument that rebidding of all contracts will limit the EDCs’ ability to account for the value of past performance.  OCA Reply Comments at 7-8.

The Industrials aver that PECO fails to articulate the “value” customers receive from prior CSP performance and how to weigh prior performance as a factor in evaluating and approving CSP contracts.  The Industrials Reply Comments at 10-11.

PPL requests clarification as to whether EDCs are required to solicit bids only from registered CSPs that are qualified for the scope of the specific contract, not from the complete list of registered CSPs.  PPL also suggests that the Commission consider creating categories on the CSP registry.  PPL Comments at 68.  Duquesne believes flexibility should be offered to the EDCs for the selection of CSPs based on program design.  Duquesne Comments at 16.

OCA and KEEA express concern that a requirement for wholesale competitive rebidding may disrupt or delay programs and increase costs.  They suggest that EDCs be permitted to request an exception to the process for programs that are well established and continuing in Phase III.  OCA Comments at 17-18; OCA Reply Comments at 7-8; KEEA Comments at 23-24.  FirstEnergy agrees with OCA and KEEA that EDCs should not be required to rebid programs that are continuing from Phase I to Phase II.  FirstEnergy Reply Comments at 17.
The Industrials support the Commission’s proposal and recommend that CSP costs for each EE&C measure be reported, separate from compensation provided to customers of the CSP service, in the EDCs’ annual reports.  The Industrials request consideration of cost-effectiveness as a component of evaluating an EDC’s justification for use or non-use of CSPs for EE&C measures.  The Industrials Comments at 15-16; the Industrials Reply Comments at 10.

FirstEnergy disagrees with the Industrials’ request as all EDCs already report program costs following the standardized cost categories established by the Commission.  This reporting is already segmented to provide consistent and transparent information regarding program costs, including CSP costs and customer incentives, to all stakeholders.  FirstEnergy Reply Comments at 17.


b.
Disposition


The Commission finds the arguments against rebidding all CSP contracts unpersuasive.  EAP’s and PECO’s assertion that rebidding is unnecessary and will add unnecessary costs is speculative.  While we recognize that there will likely be additional administrative costs, those costs may be offset by lower contract costs and the avoided costs from renegotiating existing contracts.  PECO’s assertion that mandatory rebidding is unlikely to add value ignores the fact that new CSPs and technology may add value that does not exist under current CSP contracts.  We find it significant that this program has been operating since 2009 and that enough time has elapsed for new CSPs and technology to enter the market, providing additional value that will remain untapped unless they are given an opportunity to bid.  In addition, it is our opinion that rebidding the CSP contracts will provide up-to-date costs for implementing the various programs, over a five year period, as opposed to Phase I’s four-year program and Phase II’s three-year program.  For these reasons, we will require EDCs to rebid all CSP contracts for Phase III.

Regarding EAP’s request for clarification regarding the need to competitively bid EM&V services or the tracking systems utilized by the EDCs, we will require competitive bidding for such services.  Regarding PPL’s request for clarification as to which CSPs must be solicited, we will only require EDCs to solicit bids from CSPs that are qualified to perform the scope of work contained in the specific contract.
2. Approval of Contracts

The Act requires each EDC to include in its plan a contract with one or more CSPs selected by competitive bid to implement all or part of the plan as approved by the Commission.
  This section of the Act establishes that CSPs can perform some or all functions of an EE&C Plan, to include management of the entire plan.  Similar to Phase II, the Commission proposed requiring the EDC to provide detailed justifications for why it did or did not use a CSP to perform EE&C Plan functions.

In the Phase II contract review process, Commission staff found that EDCs had already initiated contract agreements with CSPs, with the contingency of Commission approval, without having duly-filed proposed contract extensions and amendments for Commission review before the effective date of those agreements.  Some of these CSPs were specifically named and associated with program measures in respective Commission-approved Phase II EE&C Plans.  In our Tentative Implementation Order, the Commission emphasized that it is imperative that EDCs timely file all proposed CSP contracts and contract amendments with the Commission for review prior to the pre-established effective date. 

The Commission’s Phase II directive pertaining to no-bid CSP contracts for Phase I programs and measures retained in Phase II did not negate the requirement for preliminary review and approval by the Commission prior to the contract effective date.  The Phase II Implementation Order clearly stated that the EDCs were required to submit, for Commission approval, the contracts with CSPs that were being retained from Phase I.
  The EDCs were also required to provide justification for the retention of the CSP and the costs associated with that contract.
  

In our Tentative Implementation Order, we proposed the following minimum criteria for the EDC-proposed CSP contract review process:

· Consistent use of standard format contract agreement with legible font size, comprising cover sheet, signatory page, table of contents, headers and sub-titles, page numbers, paragraph numbering, and conventional identification of tables and charts.  EDC filing of purchase orders in lieu of the CSP proposed contract agreement will be rejected.
· Separate cover sheet to provide a summary of the following information:

· Full company name of contractor and CSP registration Docket Number; 

· Brief description of statement of work (SOW);

· Name of EE&C Plan Program associated with proposed contract and explanation if SOW addresses the Program in its entirety or in part;

· Estimated total contract cost and statement regarding incentives and rebates, their amount and explanation if total cost includes incentives and rebates;

· Estimated targeted energy savings associated with contract;

· Timeframe and duration of contract from start date to completion; and
· Statement relating to the number of bids that were received, justification for selection of CSP contractor/subcontractor if based on receipt of less than three bids for any particular program, and identification and explanation for non-selection of low-bid CSP, if applicable.

· Assurance that the CSP’s work product in the EDC’s plan will meet the requirement for reduction in demand and consumption.
· Legal issues, enforceability, and protection of data privacy and ratepayer funds for poor performance or non-compliance, and similar issues.
· Maintenance of CSP registration and liability insurance throughout contract duration.

· Maintenance of CSP registration for all CSP subcontractors with an annual contract cost that equals or exceeds ten percent of the CSP’s total annual contract cost to perform services pursuant to an EDC energy efficiency and conservation plan.

· Adequate provisions and procedures for monitoring quality assurance, auditing and verification that relate to interactions with the customer and interface with the EM&V consultant and the SWE, to include the following at a minimum:

· CSP contractor/subcontractor agrees to fully cooperate with and make program data available to the Company, Company Program Evaluation CSP (if applicable), the SWE and the Commission upon request; and
· CSP contractor/subcontractor agrees to retain all program data and records for five years.
· Clearly stated language that contractual payments will be performance-based for measures implemented or otherwise installed.

· Assurance that measures installed, customer privacy and other processes are conducted in accordance with EE&C Plan and laws, regulations and Commission Orders relating to the Program’s customer interactions and rate of progress.

· Certification that the proposed CSP is not an EDC affiliate.

· Provision that EDC will immediately terminate the CSP contract agreement and timely notify the Commission if over the course of the contract agreement an EDC/CSP merger, acquisition or similar business partnership should occur.

· CSPs agree that employees and contractors who will enter a customer’s home or have personal contact with a customer will undergo criminal and other pertinent background checks.


If the Commission Staff has not commented upon or disapproved an EDC’s proposed contract within 45 days of it being submitted to the Commission for review, then the EDC would be permitted to proceed with the contract without modification.  EDCs are reminded that a contract stipulation that ultimately re-directs a contract, subcontract, or any provision thereof to the EDC for any reason, requires the EDC to file an amended contract with the Commission for review.  

As discussed earlier in this section, Commission approval of any EDC-proposed CSP contract or contract amendment does not constitute a determination that such filing is consistent with the public interest and that the associated costs or expenses are reasonable or prudent for the purposes of cost recovery.  These issues will be addressed by the Commission in any appropriate plan approval and cost recovery proceedings.  


No comments were provided on the Commission’s proposals regarding the approval of CSP contracts.  Therefore, the Commission adopts the minimum criteria and process outlined in this section for Phase III.
J.
Participation of Conservation Service Providers


The Act establishes a requirement for the participation of CSPs in all or part of an EDC EE&C Plan.
  The Act requires the Commission to establish, by March 1, 2009, a registry of approved persons qualified to provide conservation services to all classes of customers, that meet experience and other qualifying criteria established by the Commission.
  The Act further requires the Commission to develop a CSP application and permits the Commission to charge a reasonable registration fee.


The Commission initiated a separate stakeholder process to establish the qualification requirements CSPs must meet to be included in the CSP registry.  On February 5, 2009, the Commission adopted an order establishing the CSP registry at Docket Number M-2008-2074154.
  In the CSP Registry Order, we established the minimum qualifications of CSPs, a CSP Application, fees and life of qualification.  



By Order entered July 16, 2013, the Commission adopted a CSP registration process and an application package that reflected the minimum requirements for registration.
  The Commission also directed that all CSP subcontractors with an annual contract cost that equals or exceeds ten percent of the CSP’s total annual contract cost to perform services pursuant to an EDC EE&C Plan, must also be registered as CSPs.
  

K.
Procedures to Ensure Compliance with Consumption and Peak Demand Reduction Requirements


The Act requires the Commission to establish procedures to ensure compliance with the consumption and peak demand reduction requirements.  66 Pa. C.S. § 2806.1(a)(9).  Regarding the requirements for determining compliance with the Act 129 reduction requirements, each EDC subject to the Act must include in its program year 12 (June 1, 2020 through May 31, 2021 – the final year of Phase III) information documenting their consumption and peak demand reductions for June 1, 2016, through May 31, 2021.  This filing must provide total savings and savings by class of customer.  To be in compliance with the Act, an EDC must demonstrate that, during the June 1, 2016 through May 31, 2021 period, its plan produced, in a cost-effective manner, total energy savings equal to the consumption reduction target and annual peak demand savings equal to the peak demand reduction target established in this order.


We note that after-the-fact measurement and verification remain critical to ensure that an EDC has properly implemented its EE&C Plan, that the projected savings metrics remain accurate, that non-controllable factors such as economic growth or contraction and weather have not skewed results, and that the savings are the result of the EE&C Plan.  The Commission will analyze the program as a whole and individual EDC plan effectiveness in meeting or exceeding the goals through the initial review process as described in Section B of this Order.

Finally, as discussed previously, the Commission intends to issue a request for proposal to retain the services of a SWE to perform the annual and end of phase independent evaluation of the cost‑effectiveness of each EDC plan, as well as to develop the measurement and evaluation protocols, standard data collection formats, and data bases for the evaluation of program benefits and results to be used across all EDC service territories.  The SWE will work with the Commission staff and interested parties in the development of the evaluation methods, protocols, data collection formats and databases.  The costs for the SWE contracts with the Commission will be recovered from EDCs consistent with Section 2806.1(h) of the Act.  66 Pa. C.S. § 2806.1(h).

L.
EDC Cost Recovery


The Act directs the Commission to establish a cost recovery mechanism that ensures that approved measures are financed by the customer class that receives the direct energy and conservation benefit of the measure.  66 Pa. C.S. § 2806.1(a)(11).  All EDC plans must include cost estimates for implementation of all measures.  66 Pa. C.S. § 2806.1(b)(1)(i)(F).  Each plan must also include a proposed cost‑recovery tariff mechanism, in accordance with Section 1307 (relating to sliding scale or rates; adjustments), to fund all measures and to ensure full and current recovery of prudent and reasonable costs, including administrative costs, as approved by the Commission.  66 Pa. C.S. § 2806.1(b)(1)(i)(H).  In addition, each plan must include an analysis of administrative costs.  66 Pa. C.S. § 2806.1(b)(1)(i)(K).  The Act dictates that the total cost of any plan must not exceed two percent of the EDC’s total annual revenue as of December 31, 2006, excluding LIURP, established under 52 Pa. Code § 58 (relating to residential Low Income Usage  Reduction Programs).  66 Pa. C.S. § 2806.1(g).  Finally, all EDCs, including those subject to generation or other rate caps, must recover on a full and current basis from customers, through a reconcilable adjustment clause under Section 1307, all reasonable and prudent costs incurred in the provision or management of its plan.  66 Pa. C.S. § 2806.1(k).  


We view the matter of cost recovery as consisting of three main issues as set forth in the relevant provisions of Act 129.  These issues are: 

1)
Determination of allowable costs, 

2)
Allocation of costs, and 

3)
Cost recovery tariff mechanism.


1.  
Determination of Allowable Costs

a.
Phase III Allowable Costs

The Act allows an EDC to recover all prudent and reasonable costs relating to the provision or management of its EE&C Plan, but limits such costs to an amount not to exceed two percent of the EDC’s total annual revenue as of December 31, 2006, excluding Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58.  66 Pa. C.S. § 2806.1(g).

The level of costs that an EDC will be permitted to recover in implementing its EE&C program was established in the Phase I proceedings.
  In our Tentative Implementation Order, we proposed again requiring each EDC to include in its EE&C Plan a calculation of the total amount of EE&C costs it will be permitted to recover (exclusive of expenditures on Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58) based on the two percent limitation as set forth in the Act.  This will represent the maximum level of spending on EE&C measures that will be recoverable under the EDC’s plan.


We also proposed requiring each EDC to provide a careful estimate of the costs relating to all EE&C programs and measures as set forth in its plan.  Such costs will include both capital and expense items relating to all program elements, equipment and facilities, as well as an analysis of all related administrative costs.  More specifically, these costs would include, but not be limited to, capital expenditures for any equipment and facilities that may be required to implement the EE&C programs, as well as depreciation, operating and maintenance expenses, a return component based on the EDC’s weighted cost of capital and taxes.  Administrative costs would include, but not be limited to, costs relating to plan and program development, cost-benefit analysis, measurement and verification and reporting.  The EDC must also provide ample support to demonstrate that all such costs are reasonable and prudent in light of its plan and the goals of the Act, keeping in mind that the total level of these costs must not exceed the two percent limitation as previously articulated.


As in Phases I and II, we proposed that EDCs be permitted to recover both the ongoing costs of their plans, as well as incremental costs incurred to design, create and obtain Commission approval of the plans.  However, all costs submitted for recovery in an EDC’s plan would be subject to review by the Commission to determine whether the costs are prudent and reasonable, and are directly related to the development and implementation of the plan.  And, under no circumstances will the EDC be permitted to recover any EE&C-related costs that have been claimed and permitted recovery in base rates.  Furthermore, EE&C measures and associated costs that are approved by the Commission would again be subject to after-the-fact scrutiny.  In this regard, we note that the Act provides that:

The Commission shall direct an [EDC] to modify or terminate any part of a plan approved under this section if, after an adequate period for implementation, the Commission determines that an energy efficiency or conservation measure included in the plan will not achieve the required reductions in consumption in a cost-effective manner under [66 Pa. C.S. §§ 2806.1(c) & (d)].  

66 Pa. C.S. § 2806.1(b)(2).  Thus, plan measures and their associated costs that may be tentatively approved, will, in fact, be subject to ongoing review and possible modification or termination if it is determined that such measures are not or have not been cost effective.

With regard to the two percent limitation provision of the Act, we proposed the continued interpretation that the “total cost of any plan” is an annual amount, rather than an amount for the full, proposed five-year period.  Since the statutory limitation in this subsection is computed based on annual revenues as of December 31, 2006, we believe it is reasonable to require that the resulting allowable cost figure be applied on an annual basis, as well.  In addition, we note that the plans are subject to annual review and annual cost recovery under the Act, 66 Pa. C.S. §§ 2806.1(h) and (k).  Finally, based upon our experience in Phases I and II, as well as experience in other jurisdictions, it appears that the statutory goals for consumption and peak demand savings are not likely to be achievable if the two percent limit was read as applicable to the entire multi‑year EE&C program. 

The Commission proposed the continued interpretation that “amounts paid to the [EDC] for generation, transmission, distribution and surcharges by retail customer,” set forth as the definition of EDC total annual revenue in 66 Pa. C.S. § 2806.1(m), include all amounts paid to the EDC for generation service, including generation revenues collected by an EDC for an EGS that uses consolidated billing.  It is the Commission’s belief that the General Assembly intended Act 129 to be competitively neutral and not disadvantage EDCs that had active retail electric markets.  The Commission notes that, in ascertaining legislative intent, the Commission is to presume that the General Assembly did not intend a result that was impossible of execution, unreasonable or unconstitutional.  See 1 Pa. C.S. § 1922.  The Commission believes that excluding EGS revenues may so limit an EDC’s EE&C Plan budget such that it could be impossible for it to meet the consumption and peak demand reduction targets.  
While the cost of an individual EDC’s plan is limited by Act 129 to two percent of the EDC’s total annual revenue as of December 31, 2006, 66 Pa. C.S. § 2806.1(g), the SWE expense is not a cost component of the EDCs’ individual plans, but a cost the Commission incurs in implementing the program.  The Commission is to recover costs related to implementing the program from the EDCs.  In Phases I and II, the Commission recovered the SWE expenses through a proration from the EDCs, which the EDCs were permitted to recover on a full and current basis and which were not subject to the two percent cap on the cost of each plan.  The Commission will fund the SWE contract in the same manner for Phase III.

Finally, with respect to the recovery of revenues lost due to reduced energy consumption or changes in demand, we note that the Act clearly states that such revenue losses shall not be a recoverable cost under a reconcilable automatic adjustment clause.  66 Pa. C.S. § 2806.1(k)(2).  The Act does provide, however, that “[d]ecreased revenue and reduced energy consumption may be reflected in revenue and sales data used to calculate rates in a distribution-base rate proceeding filed by an electric distribution company under [66 Pa. C.S. § 1308] (relating to voluntary changes in rates).”  
66 Pa. C.S. § 2806.1(k)(3).


The Commission did not propose the establishment of an incentive or alternative revenue mechanism for EDCs.  The Commission believes that Act 129 provides the appropriate mechanism for EDCs to use to obtain revenue on its assets through just and reasonable rates.




i.
Comments

PECO and the Joint Commentators agree with the Commission’s proposals regarding those EE&C costs considered to be recoverable and the application of the Act 129 spending limitation as an annual spending cap.  PECO Comments at 36; the Joint Commentators Comments at 16.  The Joint Commentators request that the Commission, in determining if costs are prudent and reasonable, ensure proposals fully account for administrative efficiencies and are not simply increasing administrative costs in proportion to the increased program time.  The Joint Commentators support the proposed SWE funding mechanism.  The Joint Commentators Comments at 16.


KEEA urges the Commission to consider the benefits shared savings and performance-based incentives for the utilities.  KEEA Comments at 9.  KEEA notes the effectiveness of incentives provided in other jurisdictions.  KEEA avers that a well-designed performance incentive structure should be performance-based; take a tiered approach; consider both long-term and short-term policy goals; and include a reasonable cap.  KEEA Comments at 21-23.  FirstEnergy supports KEEA’s recommendation that the Commission consider shared-savings incentives as such incentives would encourage utility investments in cost-effective EE and would align with stakeholder interests.  FirstEnergy Reply Comments at 17.




ii.
Disposition

The Commission will maintain its proposals regarding those EE&C costs that the EDCs can recover, as well as the requirements for the tracking of EE&C spending.  We continue to believe that the 2% budgetary cap applies to the EDC’s annual budget and not the budget for the full phase and, therefore, will continue our directive to the EDCs to cap their annual budgets at 2% of their total annual revenue as of December 31, 2006.  


We decline to consider performance-based incentives for the utilities as requested by KEEA and FirstEnergy.  Such incentives are contrary to the Act.  Section 2806.1(k) of the Act, 66 Pa. C.S. § 2806.1(k) only permits EDC to recover “all reasonable and prudent costs incurred in the provision or management of a plan provided under this section.”  66 Pa. C.S. § 2806.1(k)(1).  This section goes on to state that “decreased revenues of an electric distribution company due to reduced energy consumption or changes in energy demand shall not be recoverable cost under a reconcilable automatic adjustment clause.”  66 Pa. C.S. § 2806.1(k)(2).  Such decreased revenue and reduced consumption may, however, “be reflected in revenue and sales data used to calculate rates in a distribution-base rate proceeding.”  66 Pa. C.S. § 2806.1(k)(3).  The performance-based incentives proposed by KEEA and FirstEnergy amount to nothing more than an additional revenue stream to EDCs due to reduced consumption, which can only be recovered by EDCs through a distribution rate proceeding.
b.
Application of Excess Phase II Budget

In its Tentative Implementation Order, the Commission proposed that those savings generated in Phase II that are in excess of an EDC’s consumption reduction target be applied towards that EDC’s Phase III consumption reduction target.  The issue of savings in excess of the targets also raises issues regarding Phase II and Phase III budgets.  Specifically, if an EDC has excess savings that carry into Phase III, the Commission must decide whether or not that EDC should then have a reduced budget for Phase III as it needs to acquire fewer savings to meet its consumption reduction targets.  Additionally, if an EDC has achieved its Phase II target with budget left over, the Commission must decide how that excess budget should be handled (e.g. used in Phase III or paid back to ratepayers).  

The Commission proposed to allow the EDCs the full Phase III budget, regardless of Phase II spending and consumption reduction target attainment.  The Commission recognized that the EDCs are at risk of potential penalties should they fail to meet their targets.  Additionally, the Commission recognized the importance of a smooth transition from Phase II to Phase III and the importance of the EDCs’ specific programs not “going dark.”  As such, the Commission expressed a belief it would be more beneficial to all parties, including ratepayers, for the EDCs to be allowed to spend Phase II budgets to attain savings in excess of compliance targets, which could then be used in Phase III for compliance, without a commensurate reduction in Phase III budgets.  


The Commission recognized that program measures installed and commercially operable on or before May 31, 2016, as well as CSP or administrative fees related to Phase II are considered Phase II expenses.  As such, the Commission proposed allowing EDCs to utilize their Phase II budgets past May 31, 2016, solely to account for those program measures installed and commercially operable on or before May 31, 2016, and to finalize the CSP and administrative fees related to Phase II.  
The Commission also proposed that the EDCs begin Phase III utilizing solely their Phase III budgets.  We expressed a belief that it would not be sound policy to continue spending Phase II budgets in Phase III when those monies should be refunded back to the appropriate rate classes.  To clarify, we proposed that on June 1, 2016, the EDCs would only use Phase II budgets to finalize any measures installed and commercially operable on or before May 31, 2016, and to finalize any contracts and other Phase II administrative obligations.  The EDCs would not be allowed to use Phase II funds for Phase III programs.
Similarly, the Commission proposed that an EDC be allowed to continue spending Phase III budgets on their EE&C Program even if that EDC attains its consumption reduction goal before May 31, 2021.  Again, we proposed allowing EDCs to utilize their Phase III budgets past May 31, 2021, solely to account for those program measures installed and commercially operable on or before May 31, 2021, and to finalize the CSP and administrative fees related to Phase III.  Upon the completion of EDC accounting for Phase III, the Commission proposed that its Bureau of Audits reconcile Phase III funds collected by the EDCs compared to Phase III expenditures and direct the EDCs to refund all over-collections to the appropriate rate classes.  To clarify, we proposed that on June 1, 2021, the EDCs would only use Phase III budgets to finalize any measures installed and commercially operable on or before May 31, 2021, and to finalize any contracts and other Phase III administrative obligations.  The EDCs would not be allowed to use Phase III funds for any potential Phase IV programs.  


i.
Comments
PPL requests clarification that the costs of Phase II evaluation, program implementers and EDC staff that are incurred after May 31, 2016, are considered part of the “other Phase II administrative” obligations to be counted against the Phase II budget.  PPL Comments at 9, 69.  PECO agrees that the EDCs should be permitted to spend their full Phase III budgets, regardless of Phase II spending, and that once Phase III begins, EDCs should use Phase II funds solely to account for Phase II measures and finalize CSP and administrative fees.  PECO Comments at 36.

The Industrials aver that the Commission’s proposal regarding the utilization of the entire Phase III budget regardless of Phase II spending is unreasonable and inconsistent with principles of cost-effectiveness.  They opine that the EDCs’ budgets are statutorily-capped at a maximum value, with no minimum.  Therefore, the Industrials believe the Commission has the flexibility to reduce the Phase III budget to be more consistent with the intent of the statute.  The Industrials Comments at 14; the Industrials Reply Comments at 11.
EEFA, NEEP, the Joint Commentators, KEEA and Honeywell suggest that the Commission allow the EDCs to apply any excess Phase II funds to increase the available funds in Phase III.  EEFA Comments at 22; NEEP Comments at 5; NEEP Reply Comments at 8; the Joint Commentators Comments at 16-18; KEEA Comments at 7; KEEA Reply Comments at 3; Honeywell Comments at 3.  EEFA believes the Commission should then increase the Phase III savings goals in proportion to the excess funds.  EEFA Comments at 22-23.  NEEP asserts that the most cost-effective way to refund excess budget back to ratepayers is through continued investment in EE measures.  NEEP Comments at 5.  The Joint Commentators opine that the process of returning excess money would incur further administrative costs with no added benefits.  The Joint Commentators Comments at 17.  KEEA avers that using excess Phase II budget in Phase III would enable utilities to expand customer participation and provide financial room to meet higher targets and invest in more comprehensive programs.  KEEA Comments at 7-8; KEEA Reply Comments at 3.  
PPL disagrees with the proposals from those parties supporting the carryover of excess funds from Phase II into Phase III as it believes customers see the funding is a true “cap” and, as a result, would prefer a refund of unused funding if a target is met at a lower cost.  If excess Phase II budget is carried over to Phase III, PPL requests flexibility in the use of it in order to provide more comprehensive measures/programs, without increasing targets.  PPL Reply Comments at 23-24.  PWTF supports reconciling an excess Phase II budget to ratepayers in order to help lower customers’ utility bills.  PWTF Comments at 2.



ii.
Disposition
As outlined previously in this Implementation Order, the Commission is allowing the carryover of savings in excess of reduction targets from Phase II into Phase III without a commensurate change in the EDCs’ Phase III targets.  We express a belief that, because the amount of carryover savings is unknown and not fully verified at the time potential studies are performed and goals are determined, such savings cannot affect targets.  We maintain a similar belief with regard to budgets.  In developing Phase III targets, the amount of budget in excess of Phase II spending (i.e., leftover after May 31, 2016, and the associated closing of Phase II books) is unknown.  Therefore, we cannot amend EDC targets to take into account additional budget.  

Additionally, we believe the language of the statute is clear that an EDC’s annual budget cannot exceed 2% of the EDC’s total annual revenue as of December 31, 2006.  The addition of excess funds from Phase II would cause the EDC’s budget to exceed this amount, clearly in violation of the statutory budget cap.  We agree with PPL and PWTF that funds in excess of this cap should be returned directly to customers, who are paying the cost of these programs.

After June 1, 2016, the EDCs should only use Phase II budgets to finalize any measures installed and commercially operable on or before May 31, 2016, and to finalize any contracts and other Phase II administrative obligations, including those noted by PPL, such as EDC evaluator efforts and final program implementation costs.  The EDCs will not be allowed to use Phase II funds for implementing Phase III programs.  

Similarly, EDCs are allowed to continue spending their Phase III budgets in the event their consumption and/or peak demand reduction goals are met before the end of the phase.  EDCs may utilize their Phase III budgets past May 31, 2021, solely to account for those program measures installed and commercially operable on or before May 31, 2021, and to finalize the CSP and administrative fees related to Phase III.  Upon the completion of EDC accounting for Phase III, the Commission’s Bureau of Audits shall reconcile Phase III funds collected by the EDCs compared to Phase III expenditures and direct the EDCs to refund all over-collections to the appropriate rate classes.  


c.
Rebate Application Deadlines


In our Tentative Implementation Order, we expressed a belief that rebate deadlines allow for the timely reporting of savings and spending following each program year and also allow for a timely true-up period at the end of a phase.  We noted that during the proceedings for many of the EDCs’ Phase II EE&C Plans, the Commission recognized the need for deadlines and directed the EDCs to amend their Plans accordingly.
  However, in our Tentative Implementation Order, we agreed that the EDCs may be in a better position to propose timelines that accommodate the needs of their stakeholders.  Therefore, we proposed that the EDCs be required to develop deadlines for their programs within their Phase III EE&C Plans.  We proposed that the EDCs have the flexibility to determine whether such deadlines should differ at the end of the phase, but that all deadlines (both within the phase and at the end) must be outlined in the EE&C Plans.  We strongly suggested that the EDCs consider 180 days as a maximum length of time for an application to be submitted as we believe any longer may affect reporting and reconciliation timeframes.




i.
Comments

PPL believes the EDCs should be required to include in their EE&C Plans only maximum rebate submittal deadlines so that the EDCs can shorten deadlines without Commission approval if the EDC determines that shorter deadlines are necessary to manage programs.  PPL Comments at 9-10, 70.  PECO agrees that rebate deadlines are important and that the EDCs are in the best position to determine appropriate deadlines for their programs.  PECO supports the Commission’s 180-day recommendation as a reasonable outer limit for deadlines.  PECO Comments at 37.  Duquesne requests flexibility regarding rebate applications.  Duquesne Comments at 15.



ii.
Disposition

The Commission will require EDCs to include in their Phase III EE&C Plans rebate deadlines for their programs.  We maintain our opinion that the EDCs and their stakeholders are in the best position to determine appropriate timeframes for rebate deadlines.  We maintain our suggestion that the EDCs consider 180 days as a maximum amount of time and, if an EDC includes a deadline longer than 180 days in their EE&C Plans, we would expect that EDC to provide clear and reasonable rationale for the longer timeframe.  We approve PPL’s request for the inclusion of only maximum deadlines in EE&C Plans to allow flexibility in program implementation.  However, we expect EDCs to include deadlines on rebate forms/applications to ensure that participating customers are aware of the deadlines associated with the program.  So, in the event of rebate deadline changes, we expect the EDCs to maintain up-to-date forms and website information.  

2.
Allocation of Costs to Customer Classes

a.
Bidding Energy Efficiency and Peak Demand Resources into the PJM Capacity Market


Savings from qualified energy efficiency resources may be bid into the PJM capacity market if those projects meet the criteria and requirements set by PJM.  The issue of whether or not EDCs should be required to bid qualified resources into the PJM capacity market must be addressed for Phase III.  Additionally, if those resources are to be bid into the PJM capacity market, the disposition of revenues from resources that clear the auctions must be addressed.


In its PDR Cost Effectiveness Final Order, the Commission recognized the difficulties associated with bidding into PJM’s capacity market.  Specifically, we noted the timing involved in bidding into PJM’s Base Residual Auctions (BRA) does not necessarily align with the phases of the Act 129 EE&C Program, causing potential difficulties.  Additionally, we recognized the risk associated with such bids as PJM’s programs include penalties for non-delivery of resources.  Therefore, we directed the SWE, in its DR Potential Study, not to account for any benefits from bidding programs into the capacity market.  Additionally, we noted that this issue would again be raised in the context of this proceeding, should peak demand reductions be found cost-effective.


In our Tentative Implementation Order, this Commission proposed that the EDCs not be required to bid qualified EE or DR resources into the PJM capacity market.  However, we proposed the flexibility for an EDC to voluntarily bid such resources into the capacity market, if it finds it feasible and reasonable to do so.  In such cases, we proposed that the EDC be required to allocate the revenue received from successful bidding of resources to the customer class from which the savings were acquired.  




i.
Comments

PPL and Citizen Power agree with the Commission’s proposals.  PPL Comments at 70; Citizen Power Comments at 5.  The Industrials request that the Commission require EDCs to state in their EE&C Plans whether they intend to bid resources into the PJM markets.  The Industrials suggest that the Commission authorize customers to bid the resources into the PJM market, if they so choose, if an EDC does not.  The Industrials Comments at 16.




ii.
Disposition

The Commission will not require the EDCs to bid either EE or DR resources into the wholesale markets.  However, we will allow the EDCs to voluntarily bid EE resources so into the wholesale markets if they find it feasible and reasonable to do so.  As proposed, in such cases where an EDC does bid resources into the PJM markets, that EDC must allocate the revenue received from successful bidding to the customer class from which the savings were acquired.  We accept the Industrials’ recommendation to require the EDCs to document in their EE&C Plans whether they intend to bid resources into the market.  We note that as the peak demand reduction program does not permit dual participation in the Act 129 program and the PJM ELRP, neither the EDCs nor the customer will be permitted to bid Act 129 DR into the PJM ELRP program.  
b.
Other Allocation of Costs Issues


The Act requires that all approved EE&C measures be financed by the customer class that receives the direct energy and conservation benefit of such measures.  See 66 Pa. C.S. § 2806.1(a)(11).  In order to ensure that all approved EE&C measures are financed by the customer classes that receive the benefit of such measures, it will be necessary to first assign the costs relating to each measure to those classes to whom it benefits.  Therefore, once the EDC has developed an estimate of its total EE&C costs as directed above, the EDC is required to allocate those costs to each of its customer classes that will benefit from the measures to which the costs relate.  Those costs that can be clearly demonstrated to relate exclusively to measures that have been dedicated to a specific customer class should be assigned solely to that class.  Those costs that relate to measures that are applicable to more than one class, or that can be shown to provide system-wide benefits, should be allocated using reasonable and generally acceptable cost of service principles as are commonly utilized in base rate proceedings.
  Administrative costs should also be allocated using reasonable and generally acceptable cost-of-service principles.


With regard to the assignment of EE&C costs to low-income customers, the Act requires EE&C measures to be financed by the same customer class that will receive the direct energy and conservation benefits from them.  66 Pa. C.S. § 2806.1(a)(11).  The Act does not provide for the exclusion of low-income customers from EE&C cost recovery, and in any event, it would be difficult to determine a way to exclude such customers from the allocation of EE&C costs within their particular customer class.  Although we have great concern for the difficulties experienced by low‑income customers in paying their energy bills, such customers are not exempted from contributing toward the recovery of fairly-allocated EE&C costs.  We point out that low-income customers will stand to benefit financially from well-designed EE&C measures implemented by the EDCs.  Moreover, such customers can take advantage of the many programs currently available to help low-income and payment-troubled customers pay their energy bills.


3.
Cost Recovery Tariff Mechanism

The Act allows all EDCs to recover, on a full and current basis from customers, through a reconcilable adjustment clause under 66 Pa. C.S. §1307, all reasonable and prudent costs incurred in the provision or management of its plan.  66 Pa. C.S. § 2806.1(k)(1).  The Act also requires that each EDC's plan include a proposed cost‑recovery tariff mechanism, in accordance with 66 Pa. C.S. §1307 (relating to sliding scale of rates; adjustments), to fund all measures and to ensure a full and current recovery of prudent and reasonable costs, including administrative costs, as approved by the Commission.  66 Pa. C.S. § 2806.1(b)(1)(i)(H).  Under the Phase II cost recovery methodology, costs and revenues are reconciled without any interest collected or charged.  Revenues are being reconciled to actual costs for some EDCs, while other EDCs reconcile to budgeted costs.  

In its Tentative Order, the Commission proposed standardizing the cost recovery mechanism and reconciliation process; the inclusion of 6% interest on over- or under-recoveries; uniform filing dates for all the EDCs; the annual adjustment of Phase III rates to reflect over- or under-recoveries resulting from an annual reconciliation of actual costs and revenues; and that the Phase II and Phase III surcharges be combined into a single surcharge and tariff with the implementation of Phase III.  We believed that a standardized methodology would be beneficial to the EDCs and the ratepayers because it would enable parties to compare the cost recovery of program expenditures of all the EDCs on an equal basis.  We also believed it would be beneficial to the EDCs and the ratepayers that, with the implementation of Phase III, the annual surcharge should be based on the projected program costs that the EDC anticipates will be incurred over the surcharge application year to attain the energy reduction targets.  

The development of the surcharge using the projected program costs rather than the authorized budget amount would mitigate over- or under-recoveries of costs during the surcharge application period.  Additionally, we believed that actual expenses incurred should be reconciled to actual revenues received.  A reconciliation methodology based upon actual expenditures is pursuant to Section 1307(e) of the Public Utility Code, 66 Pa. C.S. §1307(e) and allows for the provision of interest on over- or under-recoveries.  The inclusion of interest on over- or under-recoveries would compensate the EDCs for the time value of money when the EDCs under-recover, and also would compensate the ratepayers for the time value of money when the EDCs over-recover.  Providing for interest on the Act 129 EE&C Plan cost recovery mechanism for Phase III makes the mechanism consistent with all the other reconcilable cost recovery mechanisms.




Additionally, the Tentative Order proposed a plan for the transition from the cost recovery methodology utilized during Phase II, ending May 31, 2016, to the cost recovery methodology to be utilized during Phase III, beginning on June 1, 2016.  We proposed that each EDC reconcile its total actual recoverable EE&C Plan expenditures incurred through March 31, 2016, with its actual EE&C Plan revenues received through March 31, 2016.
  The net over- or under-recovered amount shall be reflected, with interest, as a separate line item of the E‑factor calculation of the Phase III rates to become effective June 1, 2016.  In addition, each EDC should include, as part of the calculation of the Phase III rates to become effective June 1, 2016, as clearly identified separate line items, projections of the:  expenses to finalize any measures installed and commercially operable on or before May 31, 2016; expenses to finalize any contracts; and other Phase II administrative obligations.  The Phase II rate that became effective June 1, 2015 will remain effective through May 31, 2016.



The revenues and expenses of the remaining two months of Phase II (i.e., April 2016 and May 2016); expenses to finalize any measures installed and commercially operable on or before May 31, 2016; expenses to finalize any contracts; and other Phase II administrative obligations should be included, as clearly identified separate line items, in the reconciliation for the period April 1, 2016 through March 31, 2017.   

 


We proposed that the standardized reconciliation process, the inclusion of interest on over- or under-recoveries and the calculation of the annual surcharge will be set forth by each EDC in a supplement or supplements to the EDC’s tariff to become effective June 1, 2016, be accompanied by a full and clear explanation as to their operation and applicability to each customer class.  The EE&C rates are subject to continuous Commission review and audit as well as reconciliation reports in accordance with Section 1307(e) of the Public Utility Code, 66 Pa.C.S. § 1307(e).


a.
Comments
PECO states it would not oppose a change to the annual reconciliation process, with symmetrical interest of 6%.  PECO notes that a market-based interest rate is being considered in an ongoing proceeding
 regarding certain automatic adjustment clauses.  PECO believes either rate could be appropriate for over- and under-recoveries of Phase III costs, as long as the rate is symmetrical.  PECO Comments at 36-37.  PPL states that Phase III should utilize the same interest rate as the interest rate in the Commission’s pending rulemaking for default service riders, which is based on the prime rate for commercial borrowing.  PPL Comments at 10, 71.  OSBA agrees that a symmetrical, market‑based interest rate for the reconciliation of Phase III Plan costs should be used.  OSBA Reply Comments at 3-4.  The Industrials wholly support the Commission’s proposed annual reconciliation process and agree that providing for interest on the cost-recovery mechanism for Phase III makes the mechanism consistent with the other reconcilable cost recovery mechanisms.  Industrials Reply Comments at 12-13.


PECO, PPL, and FirstEnergy support combining the Phase II and Phase III surcharges into a single surcharge and tariff with the implementation of Phase III.  PECO Comments at 37-38; PPL Comments at 71; FirstEnergy Comments at 34.  


FirstEnergy does not agree with the proposed inclusion of the Phase II net over‑ or under-recovered amounts, with interest, as a separate line item of the E‑factor calculation of the Phase III rates to become effective June 1, 2016, as the Phase II approved tariff riders do not provide for interest.  FirstEnergy Comments at 34.  PECO asked for clarification as to whether interest would apply to the Phase II over- and under‑recoveries.  PECO Comments at 37-38.


FirstEnergy states that the EDCs should be able to utilize a projected program cost estimate instead of the total approved budget amount as it will reduce the amount of over‑collection or under‑recovery for the surcharge application period.  As a result the impact of inclusion of an interest component will be decreased.  FirstEnergy Comments at 35.  PECO would prefer to continue its existing methodology because it has benefited customers through simplified cost recovery with a levelized rate over the term of Phase II.  PECO Comments at 37.  PPL recommends that the calculation of the Phase III rate effective June 1, 2016 should include a separate line item for a projection of revenues for April and May of 2016, with both the revenues and expenses trued-up in the reconciliation for the period April 1, 2016 through March 31, 2017.  PPL Comments at 10, 71.



b.
Disposition
The Commission agrees with PECO, PPL and FirstEnergy that the Phase II and Phase III surcharges should be combined into a single surcharge and tariff with the implementation of Phase III.  As such, the Commission will adopt its proposals as outlined in our Tentative Order regarding the transition from the cost recovery methodology utilized during Phase II, ending May 31, 2016, to the cost recovery methodology to be utilized during Phase III, beginning on June 1, 2016.  

However, upon reconsideration, the Commission will not allow for the inclusion of interest on the Phase II net over- or under-recovery amounts included as a separate line item of the E-factor calculation of the Phase III rates to become effective June 1, 2016.  The Commission disagrees with PPL’s recommendation to include in the calculation of the Phase III rate effective June 1, 2016, a separate line item for the projection of revenues for April and May of 2016, as the Phase II rate, effective through May 31, 2016, will already include the projection of revenues and expenses for April 2016 and May 2016.  

We agree with FirstEnergy that the EDCs should be able to utilize a projected program cost estimate instead of the total approved budget amount as it will reduce the amount of over‑collection or under‑recovery for the surcharge application period.  The Commission will require EDCs to include in their Phase III EE&C Plans an annual cost recovery methodology based on the projected program costs that the EDC anticipates will be incurred over the surcharge application year to attain the energy reduction targets.  Additionally, we direct each EDC to annually reconcile (i.e., 1307(e) Statement) actual expenses incurred with actual revenues received for the reconciliation period.  We believe these measures will mitigate the over- or under-recovery of costs during the surcharge application period.  As such, the Commission will not require the provision of interest on over- or under-recoveries.  Finally, as previously mentioned, under no circumstances will the EDC be permitted to recover, in the automatic adjustment clause, any EE&C-related costs that have been claimed and permitted recovery in base rates.
CONCLUSION

With this Implementation Order, the Commission establishes the third phase of the energy efficiency and conservation program that requires electric distribution companies with at least 100,000 customers to adopt and implement cost‑effective plans to reduce energy consumption and peak demand consumption within this Commonwealth.  This Implementation Order sets the required reductions for each electric distribution company, as well as guidelines for implementing the third phase of the energy efficiency and conservation program; THEREFORE,


IT IS ORDERED:
1.
That the Commission establishes the Phase III energy efficiency and conservation program as outlined in this Implementation Order.

2.
That the Commission tentatively adopts the electric distribution company specific consumption reduction targets set forth in this Implementation Order.  These consumption reduction targets will become final for any covered electric distribution company that does not petition the Commission for an evidentiary hearing by July 6, 2015.
3.
That the Commission tentatively adopts the electric distribution company specific peak demand reduction targets set forth in this Implementation Order.  These peak demand reduction targets will become final for any covered electric distribution company that does not petition the Commission for an evidentiary by July 6, 2015.
4.
That if an electric distribution company files a petition for an evidentiary hearing, the matter will be referred to the Office of Administrative Law Judge for hearings with the record being certified to the Commission by October 23, 2015.  Any party seeking to intervene in any such proceeding must file a Petition for Intervention with 10 days of an electric distribution company’s filing a petition for an evidentiary hearing. 

5.
That electric distribution companies with at least 100,000 customers adhere to the schedule for submission and filing requirements for energy efficiency and conservation plans identified in this Implementation Order.

6.
That the Commission staff shall have delegated authority to review and approve electric distribution company proposed conservation service provider bidding processes, as set forth in Section I of this Implementation Order.  Such staff determination shall be the final determination of the Commission unless appealed to the full Commission within 20 days, per 52 Pa. Code § 5.44.

7.
That the Commission staff shall have delegated authority to review and approve minor energy efficiency and conservation plan changes in accordance with the procedures set forth in Section H of this Implementation Order and this Commission’s June 10, 2011 Final Order a Docket Number M-2008-2069887.

8.
That the Commission’s Bureau of Consumer Services, with assistance as needed from the Bureau of Technical Utility Services, initiate a working group to gather stakeholder input, explore possible program designs and cost-effective solutions to the silos and barriers that exist for the multifamily sector.
9.
That any directive, requirement, disposition or the like contained in the body of this Opinion and Order that is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part.

10.
That a copy of this Implementation Order shall be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and the jurisdictional electric distribution companies subject to the Energy Efficiency and Conservation Program requirements.

11.
That the Secretary shall deposit a notice of this Implementation Order with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.

12.
That this Implementation Order be published on the Commission’s public website at http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/energy_efficiency_and_conservation_ee_c_program.aspx. 
13.
That the contact person for technical issues related to this Implementation Order is Megan Good, Bureau of Technical Utility Services, 717-425-7583 or megagood@pa.gov.  The contact person for legal and process issues related to this Implementation Order is Kriss Brown, Law Bureau, 717-787-4518 or kribrown@pa.gov.
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BY THE COMMISSION


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 11, 2015
ORDER ENTERED:  June 19, 2015
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� Id. at 2.


� See Tentative Implementation Order Addendum at 3.


� See 66 Pa. C.S. § 703(g).


� See PDR Cost Effectiveness Determination Final Order at 22.


� See DR Potential Study at 26.


� Id. at 4.


� Id. at 90.


� We would like to note that, on average, the EDCs spent a maximum of approximately 16% of their budgets on DR in Phase I.


� Id. at 2.


� See Tentative Implementation Order Addendum at 2-3.


� See Phase II Implementation Order at 32-33 and PDR Cost Effectiveness Determination Final Order at 9-17.


� See 66 Pa. C.S. § 2806.1(d)(2).


� Id.


� See Tentative Implementation Order Addendum at 5-6.


� See PDR Cost Effectiveness Determination Final Order at page 50.


� See 2012 PA Total Resource Cost (TRC) Test; 2009 PA Total Resource Cost Test, at Docket Nos. M�2012-2300653 and M-2009-2108601 (entered Aug. 30, 2012) (hereinafter 2013 TRC Test).


� See PDR Cost Effectiveness Determination Final Order at 72.


� See Energy Efficiency and  Conservation Program Implementation Order, at Docket No. M-2008-2069887 (entered Jan. 16, 2009) at pages 16-17.  See 2009 TRC Test at 5.  See Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test – 2011 Revisions, at Docket No. M-2009-2108601 (entered Aug. 2, 2011) (hereinafter 2011 TRC Test) at page 5; See 2013 TRC Test at 8-9.


� Beginning with the 2016 TRC, which EDCs will use to determine the cost-effectiveness of their Phase III plans, the Commission is allowing the inclusion of fossil fuel and water cost savings in the TRC Test.  The Commission, will however, not allow the inclusion of societal costs, environmental costs, non�energy impacts, or other non-electric elements, beyond the quantifiable fossil fuel and water avoided costs.  See 2016 Total Resource Cost (TRC) Test, Order at Docket No. M-2015-2468992, adopted June 11, 2015.


� These values reflect the budget allocated to DR in developing the peak demand reduction target for each EDC.  It does not reflect spending requirements or limitations for the EDCs.





� We proposed to use the PJM 7-day load forecast found at the following link:  � HYPERLINK "http://www.pjm.com/markets-and-operations/energy/real-time/7-day-load-forecast.aspx" �http://www.pjm.com/markets-and-operations/energy/real-time/7-day-load-forecast.aspx�.  


� We proposed to use Table B-1 of the annual PJM Load Forecast Report.  A copy of the January 2015 report can be found at the following links:  � HYPERLINK "http://www.pjm.com/~/media/documents/reports/2015-load-forecast-report.ashx" �http://www.pjm.com/~/media/documents/reports/2015-load-forecast-report.ashx� and � HYPERLINK "http://www.pjm.com/~/media/documents/reports/2015-load-report-data-xls.ashx" �http://www.pjm.com/~/media/documents/reports/2015-load-report-data-xls.ashx�.  


� We note that EDCs can include in their plans DR measures that allow for variation in the individual customers called and the length of time an individual customer participates in an event, provided that the total average MW reduction over the four hours of an event equals or exceeds the EDC’s peak demand reduction requirement.


� See DR Potential Study at viii.


� Target load is the energy above 90% of the peak load forecast for the year.


� See DR Potential Study at 31.


� The PJM 7-day load forecast will be used and is found at the following link:  � HYPERLINK "http://www.pjm.com/markets-and-operations/energy/real-time/7-day-load-forecast.aspx" �http://www.pjm.com/markets-and-operations/energy/real-time/7-day-load-forecast.aspx�.  


� Table B-1 of the annual PJM Load Forecast Report will be used.  A copy of the January 2015 report can be found at the following links:  � HYPERLINK "http://www.pjm.com/~/media/documents/reports/2015-load-forecast-report.ashx" �http://www.pjm.com/~/media/documents/reports/2015-load-forecast-report.ashx� and � HYPERLINK "http://www.pjm.com/~/media/documents/reports/2015-load-report-data-xls.ashx" �http://www.pjm.com/~/media/documents/reports/2015-load-report-data-xls.ashx�.  


� See EE Potential Study at 1.


� Id. at 2.


� Id.


� Id. at 3.


� See Tentative Implementation Order Addendum at 1.


� Id.


� See EE Potential Study at 4.


� Id. at 8.


� See Tentative Implementation Order Addendum at 2.


� See Tentative Implementation Order Addendum at 5.


� Following a review of the initial and reply comments to the Tentative Implementation order, the SWE further refined the calculation of low-income acquisition costs.  An addendum to this Order describes the revised calculation of program acquisition costs and program potential.


� These values reflect the budget allocated to EE in developing the consumption reduction target for each EDC.  It does not reflect spending requirements for the EDCs.


� These targets are based on the prescribed budget allocation between energy efficiency and demand response programs discussed previously herein.  The updated statewide 2016-2020 potential MWh savings based on 100% funding toward energy efficiency is 6,050,974.


� See Phase II Implementation Order at 20.


� See 66 Pa. C.S. § 2806.1(b)(1)(i)(G) and Phase II Implementation Order at 54.


� The Commission notes that we did not propose a low-income carve-out for the peak demand reduction requirements.


� See Tentative Implementation Order Addendum at 7.


� The SWE used the “Institutional” segment as a proxy for the G/E/NP sector as it could find no reliable data from which to isolate the exact share of the C&I load attributable to nonprofit entities.  Therefore, the SWE made the assumption that the following building types represent the best proxy for the G/E/NP sector: Education, Healthcare, Government, Public Street Lighting and Other Institutional.  See Tentative Implementation Order Addendum at 7. 


� See Tentative Implementation Order Addendum at 7.


� See Phase II Implementation Order at 45-46.


� See Phase II Implementation Order at 50.  In addition to properties owned by a nonprofit or government entity, the Commission permitted properties owned by other entities to qualify under the G/E/NP sector, provided they were financed under a federal or state affordable housing program and had long-term use restrictions in place.


� See Phase II Implementation Order at 51.


� A copy of this report, as well as the models and other documents reviewed by the working group, are available on the Commission’s website at � HYPERLINK "http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/on_bill_financing_wg.aspx" �http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/on_bill_financing_wg.aspx�. 


� See Phase II Implementation Order at 30-32.


� See Phase I Implementation Order at 10.  


� OTS is a reference to the Commission’s former Office of Trial Staff.  As of August 11, 2011, OTS was eliminated and its functions and staff transferred to the newly created Bureau of Investigation and Enforcement.  See Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Final Procedural Order, at Docket No. M-2008-2071852, (entered Aug. 11, 2011) at 4-5.


� See Phase II Implementation Order at 61.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


� The proposed filing deadline for Petitions for Evidentiary Hearings is 15 days following the entry date of the Final Implementation Order, which would be June 26, 2015, if the Final Implementation Order is entered on June 11, 2015.


� Such filings are at the EDCs’ discretion.  


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.  Additionally, the timing of the release of a Secretarial Letter is at the discretion of the Commission and subject to change.


� See 2009 TRM Final Order at 17.


� See Phase II Implementation Order at 72-75.


� Id. at 75.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2014 Update Final Order, at Docket No. M-2012-2313373, entered December 19, 2013, at 16.


� Id. at 23-27.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


� See Phase I Implementation Order at 13.


� See Energy Efficiency and Conservation Secretarial Letter, at Docket No. M-2008-2069887 (served June 24, 2010) (hereinafter June 24, 2010 Secretarial Letter).


� See Energy Efficiency and Conservation Secretarial Letter, at Docket No. M-2008-2069887 (served May 24, 2011) (hereinafter May 25, 2011 Secretarial Letter).


� � HYPERLINK "http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/electric_distribution_company_act_129_reporting_requirements.aspx" �http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/electric_distribution_company_act_129_reporting_requirements.aspx�. 


� See Phase II Implementation Order at 77-78.


�  After November 30, 2013, and every five years thereafter, we are to evaluate the costs and benefits of the program established under 66 Pa. C.S. § 2806.1(a) and of approved energy efficiency and conservation plans using a total resource cost test or a cost-benefit analysis of our determination.  66 Pa. C.S. § 2806.1(c)(3).


� The concept of free riders is that a number of customers may take advantage of rebates or cost savings available through conservation programs even though they would have installed the efficient equipment on their own.  Take-back effect occurs if customers use the reduction in bills/energy to increase their energy use to be more comfortable or for convenience.  Spillover is the opposite of the free rider effect where customers that adopt efficiency measures because they are influenced by program-related information and marketing efforts although they do not actually participate in the program.  NTG adjustments for free riders and take-back effects result in the subtraction of claimed energy savings whereas spillover effects NTG adjustments result in an addition of claimed energy savings.


� See 2009 TRC Test at 27.


� See 2011 TRC Test at 25.


� See Pennsylvania Statewide Evaluation Team, report titled “Net Savings: An Overview,” prepared by the Pennsylvania Phase I Statewide Evaluation Team, October 2011. In this 2011 report, the Phase I SWE Team “recommended that NTG studies be conducted for Act 129 EE&C programs for the purposes of acquiring data to improve program effectiveness and electricity savings.” The report recommended using verified gross savings to set kWh and kilowatt (kW) savings goals and to determine whether these goals have been attained. The SWE did not recommend using net savings to determine if program goals/savings targets have been attained, or to determine if a utility should get a financial incentive reward or penalty.


� See Phase II Implementation Order at 82-83.


� Id. at 82.


� Id. at 83.


� See Phase II Implementation Order at 85.


� See Phase I Implementation Order at 20.


� PJM’s Manual 11 can be found at � HYPERLINK "http://www.pjm.com/documents/manuals.aspx" �http://www.pjm.com/documents/manuals.aspx�. 


�  The program must include “standards to ensure that each plan includes a variety of energy, efficiency and conservation measures and will provide the measures equitably to all classes of customers.”


� See Phase II Implementation Order at 89.


� See � HYPERLINK "http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/electric_distribution_company_act_129_reporting_requirements.aspx" �http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/electric_distribution_company_act_129_reporting_requirements.aspx�. 


� See Energy Efficiency and Conservation Program, Final Order at Docket No. M-2008-2069887 (entered on June 10, 2011) (hereinafter Minor Plan Change Order).


� See Phase II Implementation Order at 91.


� See 66 Pa. C.S. § 2806.1(a)(7).  


� See 66 Pa. C.S. § 2806.1(a)(8).  


� Id.  


� See Phase II Final Implementation Order at 94.


� See Phase II Final Implementation Order at 98.


� Id.


� See 66 Pa. C.S. § 2806.1(a)(8).  


� See 66 Pa. C.S. § 2806.1(a)(7).


� The CSP registry is available on the Commission’s website at � HYPERLINK "http://www.puc.pa.gov/utility_industry/electricity/conservation_service_providers_registry.aspx" �http://www.puc.pa.gov/utility_industry/electricity/conservation_service_providers_registry.aspx�. 


� See 66 Pa. C.S. § 2806.1(b)(1)(i)(E).  


� See Phase II Implementation Order at 93-94.


� See Phase II Implementation Order at 98.


� Id.


� See 66 Pa. C.S. § 2806.1(a)(10). 


� See 66 Pa. C.S. § 2806.2(a).  


� 66 Pa. C.S. § 2806.2(b).


� See Implementation of Act 129 of 2008 Phase 2 – Registry of Conservation Service Providers Final Order, at Docket No. M-2008-2074154 (entered Feb. 5, 2009) (hereinafter CSP Registry Order).


� See Implementation of Act 129 of 2008 – Registry of Conservation Service Providers Final Order, at Docket No. M-2008-2074154 (entered on July 16, 2013) (hereinafter 2013 CSP Registry Order).


� See 2013 CSP Registry Order at 8-10.


�  The failure to meet these reduction mandates will subject the EDC to a civil penalty of between one million and twenty million dollars that cannot be recovered in rates (66 Pa. C.S. § 2806.1(f)((2)(i)), and the Commission will engage a CSP, at the EDC’s expense, to achieve the mandated reductions (66 Pa. C.S. § 2806.1(f)((2)(ii)).   


� See Phase I Implementation Order at 32-36.


� See Petition of Duquesne Light Company for Approval of its Energy Efficiency and Conservation Phase II Plan Opinion and Order, at Docket No. M-2012-2334399 (entered Mar. 14, 2013), at page 48.  See Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, and West Penn Power Company for Consolidation of Proceedings and Approval of Act 129 Phase II Energy Efficiency and Conservation Plans Opinion and Order, at Docket Nos. M�2012�2334387, et al., (entered Mar. 14, 2013), at pages 41-42.  See Petition of PECO Energy Company for Approval of its Act 129 Phase II Energy Efficiency and Conservation Plan Opinion and Order, at Docket No. M-2012-2333992 (entered Feb. 28, 2013), at pages 38-39.  See Petition of PPL Electric Utilities Corporation for Approval of its Act 129 Phase II Energy Efficiency and Conservation Plan Opinion and Order, at Docket No. M-2012-2334388 (entered Mar. 14, 2013), at 85.


� See PDR Cost Effectiveness Final Order at 50-51.


� As the General Assembly declared in its Act 129 policy statement “[i]t is in the public interest to adopt energy efficiency and conservation measures and to implement energy procurement requirements designed to ensure that electricity obtained reduces the possibility of electric price instability, promotes economic growth and ensures affordable and available electric service to all residents.”


� Due to the timing of the filing, the reconciliation statement will contain 10 months of revenues and expenses.  The remaining two months of Phase II Year 3 will be reconciled with the Phase III Year 1 revenues and expenses.


� See Proposed Rulemaking For Automatic Adjustment Clauses Related To Electric Default Service at Docket No. L-2014-2421001.
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